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a The tendency toward banking reform is having an 
Bank Reforms. influence that is not receiving as much attention as 
it merits; we refer to the courageous manner in 
which the defects in banking control that are not specifically covered by 
the statutes, are being tackled by those having the supervision of the 
banks in charge. In the discussions of the subjects it is most gratifying 
to observe that the conservative bankers practically without dissent, 
approve the policies outlined. This means that the banking commu- 
nity is ready to support by a majority at least, those in official positions 
who seriously and intelligently strive to remove features from the busi- 
ness that are objectionable, some of which have developed merely be- 
cause, formerly, no one paid attention thereto until some particular re- 
sult either caused injury or created a menace to one or more other banks. 
In many of these instances some bank officers knew that things were 
being done that were irregular and dangerous, but felt that it would be 
officious to interfere except to protect their immediate interests. 
ieenerosion One case in point is the announced policy of the 
Bank Promoters. Comptroller of the Currency to check operations 
of the class of promoters whose design is to ac- 
quire control of a chain of country banks by means of the assets of one 
which they have purchased. The chain-of-banks plan of banking is not 
necessarily and always vicious; but it is obvious that in order to be free 
from danger, there must be no weakness in any one link of the ,chain; 
there must be ample strength behind the entire combination; for the 
strength of the chain is that of its weakest link. If then, the entire 
system is held together by each link depending on another, all along the 
line, the condition is very similar to that of a row of bricks, where the 
falling of one carries down all in its way in the direction of the fall. 
The Comptroller expects to interfere with such plans, so far as national 
banks are concerned, through his examiners, who are in position to as- 


certain the facts. It appears to be the only way to afford the depositors 


protection against schemes of which they naturally know nothing until 
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after the consummation, and sometimes not then, in cases where the offi- 
cial management of the bank remains unchanged. Some of these days 


the policy will be extended so as to bear in some measure upon the 
stockholders who sell out to promoters, disregarding an implied obliga- 
tion toward non-shareholding depositors; but until we reach that stage 
in our business morals, the Comptroller’s plan must suffice. 


Liquidating Another policy,which Mr. Murray has announced, 
Moribund Banks. is that which contemplates using official influence 
to cause the liquidation of practically moribund 

banks while yet there is time to prevent disasters. Here again the ex- 
plicitly granted power under the law is somewhat strained to accomplish 
a purpose that is undeniably for the general good of the public. The 
conditions under which a bank may be found in a precarious state do not 
by any means always arise through violations of law, which warrant 
summary closing; yet it is patent in such cases that depositors, and 
shareholders too, would be benefited by putting a stop to losing business 
and thus preventing an actual failure. It has too often occurred that 
such institutions have, by their weakness, precipitated disaster when the 
general conditions of business became unsettled; and the disastrous re- 
sults can rarely be confined to the individual bank that has succumbed. 


Improved Retations The same kind of progressive spirit was mani 
With the State. fested by Superintendent Cheney of the New 
York Banking Department in his address to the 
state bankers in convention at Cooperstown. Since the reorganization 
of that department under Clark Williams, there has been a forward move 
ment almost continuous, in the reform of methods. Both Mr. Williams 
and Mr. Cheney have had the capacity to appreciate what measures would 
appeal to conservative bankers and have followed that line, gaining the 
support of the community at everystep taken. The idea that Mr. Chene) 
conveyed is that there has been a marked change in the attitude of banks 
toward the department, since the former have become convinced that 
the officials have only the welfare of the banks and the community at 
heart, and are not swayed by considerations which should have no place 
in the execution of the provisions of the banking law. We are glad to 
be able to say that these changes in the reciprocal relation of the banks 
and the department have proved and will continue to be of enormous ad- 
vantage to the whole state—i. e. the people. 


influence Upon Mr. Cheney felt sufficiently secure of moral sup- 
Bank Management. port to advance the proposition, that directors 

of financial institutions would ere long be gov- 
erned, either by laws or sentiment, so that their actions in the conduct of 
the business would be influenced by as great a sense of responsibility 
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as that which applies to the officers of the institutions and to other 
trustees in general. In this respect the banking department is actually 
of great assistance, inasmuch as it helps to present to the directors a view 
of the condition of their bank from the outside, independent of any inter- 
est except that of the depositors, and thus frequently removes obstacles 
to action by directors that naturally arise in the course of the business. 
When the influence thus brought into play shall have been exerted fully, 
we may expect to look upon bank management as typical of the very best 
in business affairs that the country can show. It is that in large measure 
to-day; it must be made more so. The progressive methods and policies of 
the New York State Banking Department, are commended to other states 
for imitation. Much remains to be done, in many of the commonwealths 
of the Union, to bring bank supervision to a status of which one can say 


that it is good. 


Deposit Insurance We note that the subject of insuring deposits is 


Again. by no means a dead issue, although there has 

been less said about it of late. The revival of 

the discussion of the subject is due to the proposed creation of a nation- 
al corporation which will undertake the guarantee of deposits in banks 
that submit to its audit for a small fee. The incorporation of the com- 
pany is to be under those laws of Congress pertaining to the District of 
Columbia which place certain corporations including savings banks, 
trust and surety companies under the supervision of the Comptroller of 
the Currency. The capital of the company is to be taken by the banks 
desiring to insure depositors at a ratio of one per cent. on their deposits; 
the charge will be 4 of one per cent. annually on the amount of the de- 
posits. This is an ingenious plan to have the banks insure their own 
deposits without Government intervention and share in the profits of the 
enterprise. It is of course purely voluntary and would benefit only those 
who are willing to participate. Inthe natural development of competi- 
tion it is not unlikely that many banks which refuse to join, would suffer 
some loss of deposits; thus eventually bringing a very large part of them 


into the system. 


ee The returns of our foreign commerce for the year 
Trade Balance. ending June 30, 1910, furnish some pertinent food 
for thought. Exports of merchandise stand almost 

exactly at the figures for 1906, being about $82,000,000 more than in 1909 
and $116,000,000 less than 1908. This decrease is of course due to the 
fact that we had less surplus products to export and prices were too high 
to attract foreign buyers. But with a lavish hand we increase our pur- 
chases abroad so that they amounted to fully 25 % more than in 1906, 
(some $331,000,000 in amount), so that we have only $187,000,000 of 
balance in our trade; an amount smaller than any such balance since 
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1896, fully $485,000,000 smaller than in 1908, and $164,000,000 less than 
in 1909. Details are not yet available for the entire year; and while the 
partial returns show that a very considerable part of the increased imports 
was of things to be used in our factories,manufactured articles, including 
luxuries, also increased. Thus the imports of diamonds have doubled 
in the past year. The showing is not, upon the whole, gratifying, ex- 
cept to those who view it only as evidence of our ability to buy imported 


goods. 


Influence On Our Ourchief difficulty is that an unsatisfactory trade 
Banking System. balance operates disturbingly in our financial af- 

fairs, in the absence of a proper monetary and 
banking system. We always have a large invisible balance against us for 
travelers’ credits, interest payments, etc., requiring several hundred mil- 
lions of merchandise credits to cover; with less than $200,000,000 to our 
credit on the transfers of goods, we must pay in securities or gold; and 
when we pay in the metal we always reduce our reserve supply, causing 
more or less strain upon the whole credit system, which necessarily reacts 
upon business. The process of tiding over an unfavorable balance for 
a period by loans abroad is employed to a certain extent; but these bor- 
rowings must eventually be paid, and this can be done naturally only if 
we either export more goods or import less. At present the prospect 
of our doing either is not good, unless there should be a speedier change 
in conditions than is now to be anticipated: and such a change if impor- 
tant would have hurtful consequences, too, since it would mean reduced 
domestic business. 


The Bill of Lading Congress having after all failed to pass a federal 


Question. law regulating bills of lading, the question has 
been put up to the banks and bankers in this 

country by the London and other foreign bill houses. As the season 
approaches for shipments of cotton, the subject is of first importance to 
all who are engaged in the business of the distribution of the crop. From 
abroad comes the very definite warning that bills will not be discounted 
unless there be a satisfactory guarantee that the commodities represented 
by the bills are actually forthcoming. This attitude is entirely natural 
in view of what has happened; and to meet the case bankers and rail- 
way representatives are studying out a program. At the moment the 
plan contemplates surety company certificates; but London has intima- 
ted that a bank guarantee will be demanded. When the British bankers 
learn that such a guarantee by a national bank would be u/tra vires and 
hence of no value, they will probably reduce their demands to a point 
where those on this side of the Atlantic can meet them. We have no 
doubt whatever that all obstacles in the way of reaching a satisfactory 
understanding will be removed, probably ere this goes to press; for all 
parties appreciate the imperative need of providing the means for mov- 
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ing that part of the crop that is required abroad; Manchester is as deep- 
ly interested as New York. 
SS 

Vreeland Ona Congressman Vreeland, who is chairman of the House 
Central Bank. Committee on Banking and Currency and vice-chair- 

man of the National Monetary Commission, spoke 
to the New York State bankers at their convention, in favor of a Central 
Bank. This address is the most clearly defined that has as yet come 
from any member of the Commission. In outlining the general requis- 
ites, he favors a capital of $100,000,000, to be owned by the national and 
state banks, but holding's to be limited; the stock to be non-transferable; 
dividends thereon limited at most to 5 per cent.; gold reserves against 
notes 35 to 40 per cent.; the board of directors to be representatives of 
all sections, but the executive to be appointed by the President and con- 
firmed by the Senate; the control to be absolutely divorced from politics. 
Further details include the limitation of the voting power of the shares; 
their purchase by the Bank in case of failure of a bank shareholder; 
prohibition of payment of interest on deposits; the three chief Treasury 
officers to be members of the board; business to be limited to banks, the 
Government and foreign exchange. Mr. Vreeland appears to be fairly 
in agreement with Mr. Muhleman’s plan published by the BANKING 
LAW JOURNAL in its issues from November, 1909, to March, 1910. 


-_ - 


National Currency ¢cretary MacVeagh has persuaded leading 
Associations. bankers in the principal cities, that it is desir- 
able to avail themselves of the provisions of the 

Aldrich emergency currency law and form associations, so as to be pre- 
pared to take out the additional notes in case an emergency should arise. 
In other words, prepare the machinery to meet trouble while the skies 
are fair, rather than wait until clouds gather. The Treasury has done 


its part by preparing an abundant supply of currency, and on reconsidera- 
tion has brought about a modification of the conditions that delayed the 
formation of these associations. It will be recalled that many banks 
were not willing toenter into the obligations involved unless the condi- 


tions affecting the right to withdraw from the associations were made 
reasonable; the Treasury had, in 1908, construed the law rather strictly 
and there was thus created an obstacle to the adoption of the plan by the 
banks in general. This right to withdraw is now accorded, provided the 
additional notes are redeemed at the time of such withdrawal. There 
isa feeling that there will be no occasion to make use of the issue powers 
under the law during its existence which continues only for about 4 years 
more; yet the very fact that the banks are actually prepared to use 
the power will go far to obviate the need of doing so. The New York 
Association was formed on July 29th, to include the national banks in 
Greater New York, i.e. the five boroughs now in the city. It begins 
with 27 members all of the chief banks having joined. 





THE BANKING LAW JOURNAL. 


BANKING LAW. 


Cian =o See A person of limited means, and with more debts 
May Not Do with hanging over him than he had money to meet, 
a Special Deposit. came toa bank with a check or bill of exchange 

for $200, payable to his order, which he wished 
to deposit. He explained to an officer of the bank that he needed the 
money for particular purposes, one of which was the defraying of the 
expense of caring for his sick wife. The bank had claims amounting to 
$43 which he agreed to pay and did pay out of the deposit. The officer 
agreed to honor the depositor’s checks, drawn for the purposes which 
he enumerated, and to pay him the balance so as to enable him to obtain 
the necessary medical treatment for his wife. 

The bank honorcd the depositor’s checks to an amount which reduced 
his deposit to $101.50, but when he called for the balance he was inform- 
ed that this amount had been applied by the bank to the payment of a 
promissory note which the bank held against him. 

Now, the application of a depositor’s money to the payment of his 
matured debts to the bank, no matter how much the depositor may stand 
in need ot the money, is open to no criticism, for banks are essentially 
business, and not charitable, institutions. But, to accept a deposit 
for a particular purpose of the depositor’s, and then to apply it to the 
bank’s advantage isa transaction of a different character. Sucha course 
cannot be defended upon any theory of ethics or good business. And 
furthermore, as appears in the case of Smith v. Sanborn State Bank, re- 
cently decided by the Supreme Court of Iowa, and printed on‘a subse- 
quent page, there is no legal doctrine upon which a defense to the de- 
positor’s action for the balance of his deposit can be predicated. 

The application of the deposit to the payment of the note was proba- 
bly an afterthought withthe bank. It is not tobe presumed that a bank 
officer would accept a deposit and consent that it be used by the deposit- 
or for certain designated purposes, having all the time an undisclosed 
intention of appropriating the deposit, or a part of it, to wipe out a 
claim held by the bank against the depositor. But whether or not it 
was an afterthought is immaterial to the issue, for it is one of the things 
not sanctioned by the law. It was held in this instance that the bank 
would not be permitted to apply its depositor’s money to its own benefit, 
and it was declared that the depositor was entitled to recover his deposit. 

The court took occasion to criticize the methods of the defendant in 
these words: “° Actuated perhaps by the same spirit of saving which led 
it to violate its agreement with the plaintiff to receive and hold the money 
for his use in his treatment of his sick wife, the appellee (defendant bank ) 
has employed no counsel to represent it in this court, and we are there- 
fore deprived of the benefit of a brief in support of the judgment which 
it obtained below, and there is nothing in the record to equitably in- 
cline this court to seek for reason to sustain it.’’ 

Of far greater importance than the securing of competent counsel to 
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conduct a defense is the obtaining of reliable advice before taking the 
step which leads to litigation. A bank is clearly remiss when it under- 
takes a course of procedure outside of the ordinary routine of daily busi- 
ness, no matter how sure it may be that its action is justified, without 
first assuring itself that it is acting within its rights as prescribed by the 


law. 


Spooks and A man cannot be convicted of swindling upon evi- 


Buried Treasure. dence that he agreed to locate buried gold under 


the guidance of spirits, accepting for his services 


the sum of $20, and that he actually did locate the treasure, which after- 
wards mysteriously disappeared. It was so held by the Court of Crim- 
inal Appeals of Texas in the recent case of Nurse v. State, 128 S. W. 
Rep. 906. Alexander, the prosecuting witness, told a simple but inter- 
esting story. He related how, after putting a new foundation under one 
side of his house, one of the doors gave forth a peculiar rapping sound, 
particularly atnight time. In addition to this odd circumstance he and 
his wife noticed lights at night hovering around the place which had been 
dug up for the new foundation. Now it is a well known fact to many 
persons that lights of the kind seen by Alexander and his wife are the 
means by which the spirit world communicates to mortals the fact that 
treasure is buried near the lights. 

The defendant was a spiritualist and he confirmed Alexander's theory 
of buried treasure by declaring that the spirits had told him that a large 
sum of money was buried on Alexander’s premises. This he agreed 
to locate for a compensation of $20, if he could enlist the services of the 
spirits, which he felt quite confident of being able to do. Alexander, 
however, was taking no risks, and it was agreed that Nurse, the defend- 
ant, should receive no pay until he had located the gold. 

With this understanding Nurse went to work and in a short time he 
had unearthed $42. Alexander stood by and saw the money taken out. 
He also saw it placed ina tin can and again buried. The next find was a 
bucket full of money, which Alexander was not permitted to handle. 
He was convinced, nevertheless, that it was money because he saw it and 
heard it clink as the bucket was moved. This was also again buried. 
Nurse explained that if Alexander should handle it at that time his act 
would displease the spirits and they would cause the entire treasure to 
vanish. When Alexander subsequently went after the money and found 
scrap iron instead of gold he caused the arrest of Nurse on a charge of 
swindling. But on the trial Alexander’s complaint was not because of 
the $20 which he had paid to Nurse, but because Nurse had returned 
unseen and carried off the buried money. He declared that Nurse had 
misrepresented nothing to him, for he had seen the money dug out of 
the ground as Nurse had promised to do. On this evidence the court 
felt that it could not hold Nurse for swindling. The court did not feel 
called upon to decide whether Nurse was overestimating his powers when 
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he stated that he could put himself in communication with the spirits. 
As to the existence of spirits there was no evidence either way, but 


the court recalled one of Shakespeare’s plays wherein Glendower says: *‘] 


can call up spirits from the vastie deepe,’’ and Harry Hotspur replies: 
‘Why, so can I, or so can any man; but will they come when you do call 


for them ?’’ 
— 


Seemitutens Ctntne Warehouse receipts, like bills of lading, 
of Warehouse Receipts. are often made the instrument of fraud 
by which innocent parties are swindled. 

Warehouse receipts were so used in the case of First National 
Bank of Byarsv. Eldridge, a decision of the Oklahoma Supreme Court, 
printedin thisnumber. The defendants, who were partners in the 
warehouse business, issued warehouse receipts for cotton stored in the 
warehouse by certain growers. The growers sold the cotton to S. 
and delivered the receipts to him. S. presented the receipts to the 
defendants, received the cotton, and was permitted to retain the re- 
ceipts for the purpose of verifying the weights. S. sold the cotton to 
B. and delivered the receipts to him for the same purpose. B. not 
only verified the weights, but he pledged the receipts with the plain- 
tiff bank as collateral to protect his overdraft. 

When the bank went for the cotton, it wasn’t in the warehouse, 
where, according to the receipts, it should have been. And when 
the bank sued the owners of the warehouse it was held that the de- 
fendants were not liable. If the bank ‘‘ was injured at all,” said the 
court, ‘‘it must have been by the act of S. in turning the receipts over 
to B., thus enabling him to pledge them to the bank. With this the 
warehouseman had nothing to do.” 

Without citing authorities (though we believe we can find plenty 
to cite) we wish to go on record as taking exception to the decision 
of the learned Oklahoma court. There can be little doubt that the 
bank ‘‘ was injured.” While it may be true that the loss to the bank 
was the result of the act of S. in turning the receipts over to B, ** thus 
enabling him to pledge them to the bank,” we cannot honestly say 
that we believe that the warehousemen were not a factor in bringing 
about the loss. They permitted S. to retain the receipts for the pur- 
pose of checking up the weights. It would not have been impossible 
for S. to have made a memorandum of the weights which would have 
served his purposes fully as well, to our uncommercial mind, as the 
originalreceipts. But,if he felt that he must have the original papers 
from which to check the weights, it would not have required an un- 
due amount of foresight or business acumen on the part of the ware- 
housemen to mark the receipts in such a manner as to show that the 
cotton was no longer in the warehouse. 

But the warehousemen took no such precautions; they permitted 
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the receipts to remain outstanding after they had given up the goods, 
which the receipts represented. It was this careless method of doing 
business which led directly to the loss sustained by the plaintiff bank, 
and the warehousemen ought to be estopped from setting up the de- 
livery of the goods to S. 

[f this is law in Oklahoma, it should be remedied by statute. A 
statute such as exists in New York would be a good one for Oklahoma, 
or any other state, which holds as Oklahoma does on this point, to 
adopt. The New York statute is known as section 98 of the General 
Business Law, and it provides that ‘‘where a warehouseman delivers 
goods for which he has issued a negotiable receipt, the negotiation 
of which would transfer the right to the possession of the goods. and 
fails to take up and cancel the receipt, he shall be liable to any one 
who purchases for value in good faith such receipt, for failure to de- 
liver the goods to him, whether such purchaser acquired title to the 
receipt before or after the delivery of the goods by the warehouse- 
man 

3 


iain iniiianias tiie ati For a century anda half it has been the 
His Own Signature. law that a bank is bound to know the 
signatureofitsdepositor, or, more broad- 
ly, that a drawee is bound to know the signature of hisdrawer. The 
question came up early in the evolution of the law of negotiable in- 
struments, and the rule laid down in the early cases has been applied 
with startling frequency. Banks are forever making mistakes in de- 
termining whether or not the signatures on instruments, presented to 
them for payment, are genuine. This, of course, is not surprising, 
when one takes into consideration the number of signatures which a 
bank must be able to recognize and the cleverness of the forgeries 
which are produced. 

Recently the question was presented to the Springfield (Mo.) Court 
of Appeals in asomewhat different form. The man, whose name ap- 
peared on a promissory note, as a maker, paid the amount of the note 
to an innocent holder and then discovered that he never signed the 
note and that his signature was a forgery. He sued to recover the 
amount which he paid to the holder. The court reasoned that, if the 
drawee of an instrument can be presumed to know the signature of 
his drawer and held accountable for his honest mistakes in this regard, 
then there must be a like presumption as to the maker of a note and 
his own signature. 

Though there was no legal redress for the maker there was some 
excuse for his mistake. He had, it seems, issued a note like the forg- 
ed one which he paid. From the genuine note the forgery was copied 
and transferred to the defendant for value. And when it was pre- 
sented the maker had no reason to believe that it was other than the 
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note which he had signed. Accordingly, he paid it. Then when he 
found out that the genuine note was still outstanding against him he 
brought his action to recover the money paid on the forged note. 
For the reasons set forth above it was held that he could not recover. 
The decision is that of Jones v. Miners’ & Merchants’ Bank,and appears 
among the legal decisions printed in this issue. The appellate court 
it will be noticed, reversed a decison in favor of the defendant on the 
ground that the defendant had not shown that it was a holder for value, 
and sent the case back for a new trial. 


—3 


An Ingenious 41 ingenious argument in the sense in which we 
Argument. use the term, is one which discloses an inventive 
or imaginative mind and which commands admira- 
tion, but which is lacking in some vital point and is, therefore, un- 
sound. It was just such an argument that was advanced in the case 
of Wedemeyer v. Hindelang, a Michigan decision, printed elsewhere 
herein, for the purpose of releasing the stockholders of an insolvent 
bank from their statutory liability. A Michigan statute provides 
the stockholders of a bank shall be liable to the ‘‘ depositors” to an 
amount equal to the par value of their stock. When the bank here 
involved closed for liquidation it had a surplus fund amounting to 
$95,000. The counsel for the stockholders contended that the stock- 
holders were entitled to be considered ‘‘ depositors” as to this sur- 
plus. To allowthis contention would mean that, after the stockhold- 
ers had paid in an amount equal to the par value of their stock, they 
would be permitted to receive back a portion of the assets of the bank 
on the basis of a $95,000 deposit. 

This argument, we submit, is ingenious. It is certainly novel. 
The counsel who advanced it could find no authority to support it, 
nor could the court before which the argument was made. But it is 
not based on sound reason. While the surplus undoubtedly belongs 
to the stockholders, it is not, in liquidating the affairs of the bank, a 
debt which the bank owes to the stockholders. It is notin any sense 
a deposit, and the stockholders cannot, by any method of argument, 
identify themselves as depositors. 


A Poor Detense. When the maker of a promissory note was sued on 

it by the payee bank, as appears by a recent Montana 
decision (State Bank of Moore v.Forsythe),the maker told a pathetic story. 
He was, it seems, a friend of the cashier of the payee bank. The bank 
held notes of the cashier’s and the cashier thought that the bank exam- 
iner might question the propriety of these notes. He told the party we 
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have referred to as the maker, about it and prevailed upon him to make 
his note payable to the bank, so as to enable the cashier to take up his 
notes. The cashier took up his notes and received the balance of the 
maker’s noteincash. He told the maker at the time that the bank would 
never callon him to pay the note. And although the maker knew what 
was to be done with his note he believed the story told him by the cash- 
ier and relied on his promise that the bank would never hold him liable. 

The bank as soon as it discovered the nature of the transaction, brought 
suit, and it was held that, although the maker received none of the pro- 
ceeds of the note, he was liable on it. He was notin a position to plead 
lack of consideration. He knew that the bank was to part with the cash- 
ier’s notes upon the receipt of his note. Furthermore, he knew that the 
cashier was acting in his own behalf and not in the interest of the bank 
which employed him. This was apparent from the entire transaction. 

If the maker honestly believed that he was giving his note for the bene- 
fitof the bank, he did so without any justification therefor. It would take 
a well-developed imagination to conceive of circumstances under which 
a bank would require an accommodation note on its own account for any 
legitimate purpose. And the mere possession of such an imagination 
does not constitute a defense to an action against the maker of a prom- 
issory note. 

The maker could not claim that the bank was bound by the repre- 
sentations of the cashier, for he was obviously acting outside the scope of 
his authority. The maker should have known that the cashier of no bank 
has authority, by virtue of his office, to make such an arrangement as 
that revealed in this case, and, in the words of the court, ‘that whoever 
accepts such an agreement and acts upon it does so at his peril.’’ 


[ne | 


Checks Written Checks, or other negotiable instruments, filled in 
in Lead Pencil. with lead pencil are, in legal theory, as good as if 

filled in with ink. But in actual practice they are 
unsafe for the obvious reason that they are easily altered. No doubt 
very few checks are written in lead pencil, but occasionally an instance of 
a check filled in with lead pencil comes to light. It is a practice which 
ought to be entirely discouraged,and no bank is justified in honoring such 
a check without investigation as to its validity, or unless it is willing to 
abide by the result. Ifthe check turns out to have been raised in amount, 


the bank cannot hold its depositor, unless the use of a lead pencil in draw- 
ing the check is negligence which alters the situation. Whether it is or 
not seems to be an open question. It is true that it can recover from 
the party to whom the money was paid, but as this party is usually the 
innocent medium through which a fraud of this kind is worked, he is 
ready to fight the matter out in the courts. 





PROF. SPRAGUE’S HISTORY OF CRISES. 


BY MAURICE L. MUHLEMAN, 


Author of ** Banking Systems of the World,” etc. 


Y far the most valuable document published by the National 
Monetary Commission so far, is the study of our crises, by 
Prof. O. M. W. Sprague of Harvard University, which has just 
appeared. The monograph covers the period from 1873 to 
1908 and presents in great detail an account of the circumstances 
which led up to the several events and the manner in which the 
banks met them, helping eventually to bring about a recovery to 
normal conditions. He does not enter deeply into the discussion 
of either preventives of such catastrophes or of remedies in concrete 
form; contenting himself in this particular with the following 
conclusion: 

‘‘Somewhere in the banking system of a country there should be 
a reserve of lending power, and it should be found in its central 
money market. Ability in New York to increase loans and to meet 
the demands of depositcrs for money would have allayed every panic 
since the establishment of the national banking system. Provision 
for such reserve power may doubtless be made in a number of differ- 
ent ways. This investigation will have served its purpose if, in 
showing the causes and consequences of its absence in the past, it 
brings home to the reader the need not only of this reserve power, 
but also of the readiness to use it in future emergencies.” 

But the author’s presentation of the subject contains a number of 
novel points that deserve more than passing mention: no previous 
writer has given us quite so critical a survey of the disturbances of 
1873, 1884, 1890, 1893 and 1907; and the facts are very logically set 
forth with the purpose of supporting the conclusions quoted above. 

Bearing in mind that a financial crisis has its inception and de- 
velops, when banks are short of ‘tready cash” or are supposed to 
be so, (thus compelling them to circumscribe their loans or on the 
other hand trench upon their reserves), the question usually is: How 
to provide the means, in such cases, to enable the banks to promptly 
obtain ample funds to continue to extend accommodation to their 
customers? It is obvious that if the banks must refuse to furnish 
their customers the funds necessary to conduct their several busi- 
nesses, these customers are exposed tothe danger of suspension, which, 
quite naturally in a period when confidence is shaken, increases the 
troubles. 

But the question is by no means as simple as it seems; in the evolu- 
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tion of the business of banking there have been introduced many feat- 
ures that add complexities, each of which must receive consideration 
when it is proposed to find means to remedy the ills that the present 
system has imposed upon us. Most of these features are discussed 
by Prof. Sprague, not only lucidly but vigorously and unsparingly 
when criticism is, in his opinion, warranted. 

The problems are, furthermore, rendered more difficult of solu- 
tion by reason of the great development of banking under state laws 
during the past quarter-century. When formerly, the bulk of the 
business was done by national banks, the application of one code of 
laws to the regulation of the business was a comparatively simple 
matter; today nearly one-half of the banking business is subject to 
the varying codes of forty odd jurisdictions, making absolute unifor- 
mity an impossibility. The only way in which even approximate 
concert of action can be had is by a sort of ‘‘business pressure,” a 
moral influence which goes far, at times, in the absence of legal pro- 
visions. ; 

Prof. Sprague’s study is for the most part confined to the man- 
ner in which the crises were precipitated, and handled by the bankers 
during their continuance; we have hence no important suggestion as 
to the means of prevention, which many will perhaps imagine, might 
have been drawn from a review of the experiences. There are, how- 
ever, suggestions looking tothe checking of such aberrations in finan- 
cial affairs before they become acute and disastrous, which merit 
careful consideration, particularly in connection with the present, 
still untried, emergency-currency law of 1908 

The central point in the argument presented, is that the banks of 
New York City have a national as well as a local function to perform, 
as the repositories of the ultimate reserves of the banks throughout 
the country; hence they should be prepared in a much larger measure 
to meet exigencies arising from untoward conditions than other 
banks. The banks in the other central reserve cities are also, but in 
a lesser degree, charged with extraordinary duties in such circum- 
stances; those in the local reserve centers have even less responsi- 
bilities, although by no means free; whereas the country banks are 
substantially exonerated from obligations to maintain the national 
credit structure. 

In the analysis of the data the author finds that relatively few of the 
banks in the metropolis are actually chargeable with full responsibil- 
ity, since only these few hold the bulk of the country bank balances, 
which are the important dynamic elements in the creation of a 
crisis. Hence the other New York banks ought not to be involved 
in the labor of maintaining the equilibrium; yet under the existing 
conditions they are so involved, and must apparently assume equal 
responsibility. 

The device of using clearing-house loan certificates to relieve the 
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pressure for currency in times of stress, meets the approval of Prof. 
Sprague; but he qualifies his approval by citing certain conditions 
that clearly operate detrimentally. Thus, he points out that in the 
crisis of 1873 there was a supplemental provision adopted when these 
certificates were put in use, under which provision the available cash 
in the banks was placed in control of a clearing-house committee and 
apportioned among the banks according to their several needs. The 
banks did not suspend payment during the crisis and they continued 
to grant accommodations to their mercantile customers; these cir- 
cumstances went far to assist in the restoration of confidence; but 
the associated banks used their cash reserves so freely that the ratio 
to deposits fell to about 5 per cent; in other words they made just 
that use of their reserves for which reserves are created. 

But the ‘‘pooling” of the cash of the banks operated inequitably; 
the comparatively few which had country bank accounts needed by 
far the greater part of the diminishing reserves, to accommodate 
their correspondents; the rest of the clearing-house members had to 
help them out. Hence in the subsequent crises these other banks re- 
fused to pool the cash. This led to suspension of cash payments, and 
hence the resort to loan certificates has since been inseparably associ- 
ated, in the minds of many, with suspension, when in point of fact 
suspension is by no means a necessary result of the policy, if its ex- 
ercise were accompanied by other measures. 

This brings out the suggestion from Prof. Sprague that the banks 
which have large country deposits and hence broader obligations, 
should be required to maintain higher cash reserves in order to be 
prepared for the country bank demands, instead of leaning upon the 
other banks; a suggestion which will appear logical to all who give 
the subject attention, excepting possibly the few banks referred to 
above. 

The subject must be analyzed further. Country banks have in 
late years adopted the practice of increasing their balances in New 
York inordinately, and reducing their cash-in-bank means too much. 
The inducement has, ostensibly at least, been the payment of interest 
by New York banks upon such balances; this policy has been repeat- 
edly condemned and on several occasions the New York Clearing 
House camevery near taking action against it. After the 1873 crisis the 
policy was severely criticised and the failure to correct what was re 
garded an evil, led to the refusal of the banks to pool their cash on 
the later occasion of trouble. 

Prof. Sprague is perhaps not unjust in placing the greater part of 
the blame for the conditions upon the metropolitan banks; but he 
appears to put too little emphasis upon the practice of the coun- 
try banks of accumulating excessive balances in the reserve centers, 
which is clearly an important factor; and furthermore he treats rather 
lightly the inflation of the currency, which, under the lax lawsthe great 





PROF. SPRAGUE’S HISTORY OF CRISES. 673 


majority of local national banks create and continue. Yet this is per- 
haps the most vicious of the features operating to cause financial dis- 
turbances; it is the most potential evil in the system, since it may 
be and is extensively used to promote the unwholesome expansion 
which goes on until the crisis occurs. 

The invariable course of events preceding disturbances induces 
this inordinate expansion; there is always present a desire to reap 
every cent of profit possible, to which the great majority of the bank 
managers succumb; soundness is sacrificed, the general welfare is 
ignored. Are there not also responsibilities toward the public which 
local banks should recognize? Should they be permitted, without 
protest or serious criticism, to bring on the conditions which cause a 
pressure that so frequently meansa crisis? When by supreme effort 
such dire results are averted by the metropolitan banks, it is always 
at a serious expense to some one; the disgraceful exhibit of 156 % 
for call money, and the consequent abrupt fall in security prices, are 
among the results. 

Prof. Sprague gives due weight to the difficulties created by the 
banking institutions organized under state laws, particularly the 
trust companies; the inadequate regulation of these institutions has 
contributed very materially to the responsibilities of the New York 
banks; the analysis of the incidents of the crisis of 1907 shows con- 
clusively that the trust company status increased and prolonged the 
acute stages of that disturbance. We all recall how this fact ren- 
dered it easy to carry through reform legislation in New York early 
in 1908, upon lines which, when attempted before, was successfully 
opposed by the companies. 

From what has been said hereinbefore, and much more amply and 
lucidly presented by Prof. Sprague, it must be concluded that sus- 
pension of cash payments and curtailment of commercial loans, are 
not logical methods of allayinga panic. The advertisement of the 
absence of ready cash by suspension brings about a clamor for cash 
and hoarding; arefusal to accommodate business men with credit 
for legitimate transactions brings about their failure. The business of 
production and distribution must be continued; the business of specu- 
lation must be relegated to the rear. 

But banks can in such circumstances maintain cash payments only 
if they have the cash or can obtain it; hence reserves should be made 
available in a judicious manner; this again enables the extension of 
loans which should, of course, be done judiciously. But the national 
bank act prohibits the increase of loans when the fixed reserve is im- 
paired; hence in order to do what should be done on such occasions, 
national banks must violate the law. 

The use of loan certificates operates to help out the cash supply, 
but the resource is inadequate; the provision of other forms of sub- 
stitute money for use by individuals, is vicious and obviously em- 
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ployed only in case of suspension. The Aldrich-Vreeland act under- 
takes to make provision in a form of acceptable currency, obtainable 
practically by means of rediscounts of commercial paper, etc.; as a 
temporary measure, toaid in allaying and shortening panic condi- 
tions, it hence possesses considerable merit. The importation of gold, 
possible at such times only at great cost, is the only other resource. 
Altogether these means are far from satisfactory and the creation of 
a more efficient instrumentality is one of the most pressing needs of 
the business world. 

This instrumentality must becreated by the Federal Government, 
since the regulation of state banking institutions is an indispensable 
factor; and only by means of a plan under national law reaching 
these institutions indirectly, can such regulation be accomplished. 

As matters stand, we are compelled to permit the inflation of a 
currency supply already largely inflated, and the further expansion 
of credits already largely expanded by reason of advances in injudi- 
cious lines. In other words our system encourages inflation and ex- 
pansion without adequate restraint, and our only remedy is to go 
farther in that direction. Whereas, if proper restraints were applied 
to the operations of banking institutions, the excessive currency is- 
sues and credit extensions would take place less generally and the 
danger of a crisis be accordingly reduced. When such disturbances 
did occur the general conditions would be so nearly sound that the 
troubles would be speedily overcome. 

It isto the possible prevention of crises, rather than only to the 
means of alleviation or cure, that attention should be directed; and 
it may be said that, although Prof. Sprague’s study does not cover 
this ground, it is one of the most valuable contributions to the knowl- 
edge requisite to the solution of the problems before us, that has 
appeared. 


GOLD, WAR AND EXTRAVAGANCE. 


The Massachusetts Commission on the High Cost of Living gives as the principal 
causes the increased supply of gold, together with a great expansion of banking and 
credits; the waste of military establishments that eat up billions and must be paid 
for by all of us; public and private extravagance; national carelessness, and meth- 
ods of distribution of commodities that are primitive and very costly. The concln- 
sion is that we must get economical and make everything count, without waste. 
Shortly we will cease to export food and begin to import. Our profits are no longer 
so large that we can ignore cost. Therefore we must, as a nation, begin to think 
of the useless expenditures we make, and cut them off, for they come home to and 
have to be paid for by all of us. 





THE AMERICAN BANKERS’ ASSOCIATION AND 
CURRENCY REFORM. 


HEN the American Bankers’ Association convenes next Octo- 
ber at Los Angeles, four years will have elapsed since it ap- 
pointed aspecial committee on Currency Reform. This com. 

mittee has not yet been relieved and presumably remains as a body 
prepared for action at the opportune time. 

So far as the public knows, its activity was confined to the draft- 
ing of a measure in November, 1906, contemplating an increase of 
national bank currency, but based upon credit and providing for 
elasticity in the volume thereof; which measure, after having been 
reported favorably by the Banking and Currency Committee of the 
House of Representatives, with slight amendment, was slaughtered 
in Congress, 

Then came the crisis of 1907, and so much attention had to be 
given to ‘‘repairs” that no further action was taken either by the 
bankers’ committee or by Congress, except that which is now known 
as the inefficient Aldrich-Vreeland Emergency Currency Law of 1908. 
But Congress, under the lead of Senator Aldrich, then also provided 
for a National Monetary Commission to study the conditions and 
elaborate a plan for the reform. 

Instead of a commission composed of members of Congress and 
experts, such as might have been readily constituted by taking in 
members of the Bankers’ Association’s committee, Senator Aldrich 
insisted that members of Congress alone be appointed to the com- 
missioi and had his way. Nevertheless when the term of one of the 
senatorial members expired, he saw no objection to his continuing 
to serve on the Commission. 

The body was organized immediately and has hence been in exis- 
tence for more than two years; so far as progress in evolving a re- 
form law is concerned, it is absolutely imperceptible to the naked 
eye. A certain amount of work has been done in studying foreign 
banking and currency systems on the spot by some of the members, 
and the publication of quite a number of interesting pamphlets illus- 
trating foreign systems. Much of this material was already avail- 
able in publications which the Commission no doubt had gathered 
in its library. How necessary it was to reproduce it in these forms 
is a question which is not answerable at once. 

It is noteworthy that during these two years there has been only 
one important document published by the Commission bearing di- 
rectly upon the conditions at home; nor does the program of the 
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Commission contain any indication that a thorough presentation of 
these conditions is to be looked for. What further plans may lie 
hidden in the minds of the body, it is of course impossible to Say. 

Several members of the body have complained, feelingly, of the 
negligible importance of their membership in the body, alleging that 
the chairman, Senator Aldrich, is the sole moving factor; and the 
addresses which the senator has delivered to the public upon sundry 
occasions, appear to bear out this view. Thus currency reform ap- 
pears literally to await the pleasure of the senator, who has naturally 
other legislative business continually on hand, to which preference 
is given. 

However this may be, the question that interests the public, and 
should hence interest the bankers, is, When may we expect such leg- 
islation as will enable the business of the country to go on develop- 
ing without the constant fear of a disturbing and disastrous financial 
crisis, owing to the concededly wretched apology for a system under 
which we now live and attempt to thrive? Senator Aldrich has ex- 
pressed his intention to retire from the Senate at the end of his 
present term of office —March 1911; it is hardly conceivable that the 
Commission will conclude its business by that time. 

Hence, it is to be supposed that the senator expects to continue as 
chairman of the Commission as a private citizen and complete the work. 
To this there would probably be no objection, provided he would 
actually get to work and give the country results within a reasonable 
period. Butthere be many who object that even when out of the 
leadership of his party in the Senate, Mr. Aldrich will be able to 
postpone definite action for several years, certainly until the expira- 
tion of his emergency currency law which is limited in its life to 1914. 

Are the bankers of the country satisfied with such an outlook ? 
Should they be satisfied with it in the circumstances? They have 
patiently waited, under the polite admonition to keep their hands 
off untilthe Monetary Commission has had time to study the subject; 
but if this study is to be prolonged until another crisis overtakes the 
country, the cost to the people, of the Monetary Commission, will 
prove a very heavy item. 

The time appears to be ripe for a counter-admonition to the Com- 
mission; for a gentle reminder on the part of the bankers that they 
have waited, and, besides a few rather academic treatises, there is 
nothing in sight to gratify them for their patient waiting in silence. 
They would be entirely justified in expressing the opinion that it 
is high time that something be done, more definite and concrete 
than that which the record to date shows. 

But opinion is quite general that such a reminder if addressed to 
the Commission alone, would be without result. If, as is alleged, 
the senator from Rhode Island is the Commission, this would quite 
likely be thecase. Hence the bankers in convention assembled should 
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take up the question with Congress as a whole, and each group in 
the association should bring it to the attention of the individual mem- 
bers of Congress in their local districts. For it is questionable if any- 
thing can be accomplished unless public opinion throughout the 
country is stirred; and the local bankers are the ones to do it. 

For the ultimate responsibility is upon Congress; it has created 
a body that fails to act, and hence it should either bring forth action 
or create a new body. Yet unless the influences are brought to bear 
upon the individual members, always susceptible to home opinion, 
they will keep on doing nothing for an indefinite period. To many 
of them the creation of the Commission was a welcome way of shelv- 
ing a complex question; but they should not be allowed thus to shirk 
their obvious duty. 

The Bankers’ Association is not called upon to declare for or against 
any definite plan: it might content itself and place itself upon record 
creditably, by confining itself to the unanimous expression ‘‘ Do 
SoMETHING,”’ carrying this, by its members, into every Congressional 
district in the land. Its power to bring results in this manner is 
unquestioned; its duty to take up the work is equally so. Asa na- 
tional organization, with a special committee holding its hands while 
Congress is idle, it cannot escape criticism if it shall ignore the sub- 
ject longer. 

If it be desirable to re-enforce the suggested two-word declaration, 
the convention might with credit to itself express the well-known 
views of its members, that the existing code of laws governing cur- 
rency and banking is archaic; that the business interests pressingly 
require a currency system that shall provide for elasticity in volume 
of money and banking reform that shall minimize the danger of re- 
curring crises. The way it is to be done need not be specified—it isa 
subject for careful discussion between legislators, bankers, merchants 
and others. But this discussion should come soon; there is always 
much work required thereafter before legislation comes into being. 

Briefly the question before the convention is: ‘* Shall Something 
be Done?” If the answer be affirmative let there be no wavering in 
expression: announce it forcibly and spread it thoroughly. Bankers 
abroad express surprise that nothing concrete is being done here; 
they cannot understand why the bankers here appear so indifferent 
to this subject which is so vitally important to all interests; for they 
cannot appreciate the force of circumstances that have imposed silence 
upon the bankers’ organizations. 





THE NEGOTIABLE INSTRUMENTS LAW. 


A SERIES OF PRACTICAL ARTICLES RELATIVE TO THE 
LAW OF NEGOTIABLE INSTRUMENTS. 


CITING RECENT AND IMPORTANT DECISIONS 
(These articles were commenced in the July, 1909, issue.) 


BY JOHN EDSON BRADY, OF THE NEW YORK BAR. 


ll. FORM AND INTERPRETATION (Continued). 


RIGHTS AND LIABILITIES AS TO NEGOTIABLE PAPER SIGNED 
BY AGENTS. 
1. Only persons whose signatures appear on instrument are liable. 
2. Person signing tn trade or assumed name. 
3. How agent’s authority shown. 
4. Liability of person signing as agent. 


1. Only persons whose signatures appear on instrument are liable.— 
Persons dealing with negotiable instruments are presumed to take 
them on the credit of the parties whose names appear upon them, 
and a person not a party cannot be charged upon proof that the osten- 
sible party signed or indorsed as his agent. This is an exception to 
the well-recognized rule applying to contracts generally, under which 
a principal may be charged on a written executory contract, entered 
into by an agent in his own name, with the authority of the princi- 
pal, although the name of the principal does not appear in the instru- 
ment, and was not disclosed, and the party dealing with the agent 
supposed that the agent was acting for himself. Briggs v. Partridge, 
64 N. Y. 357 

This exception with reference to negotiable instruments has long 
been the law. In Manufacturers & Traders’ Bank v. Love, 13 App. 
Div. (N. Y.) 561, the detendant, Mable G. Love, was sued on the fol- 
o- instrument: 


Buffalo, N. Y., May 3, 1895. : 
; Two months after date I promise to pay to the order : 
: of Rice-Blake Lumber Company, two hundred one and : 
: 93-100 dollars, at Bank of Buffalo, here. : 
Value received. J. W. Johnston, Agent. 


Johnston was acting as the agent of the defendant in conducting 
the business of a general dealer in lumber in the city of Buffalo and 
they had filed a sworn statement to that effect, verified by both, as re- 
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quired by a statute in force in the state of New York. This statute 
provided that, after filing such a statement, the principal could be 
relieved of further responsibility for the acts of the agent by filing a 
revocation of the agency and causing it to be published in a news- 
paper. The defendant executed such a revocation and caused it to 
be published, but it was never filed. She, nevertheless, defended the 
action on the note, which was given by Johnston for lumber which 
he purchased on the ground that the agency had terminated. 

The court held, irrespective of the instrument filed, or its revo- 
cation, that the defendant, was not liable on the instrument, saying 
that whatever might be the rule as to other contracts, not under seal, 
the law is firmly established, that persons dealing with commercial 
paper are presumed to do so on the credit of the persons whose 
names appear. No authority was given in the instrument filed au- 
thorizing Johnston to sign notes for the defendant in his own name. 
Nor was there any proof that the defendant had authorized the use 
of that name as representing her in the business. The plaintiff's 
case stood upon the bare proposition that although neither the plain- 
tiff nor the payee of the note had knowledge of the instrument filed, 
and in no manner relied upon it, and had no knowledge that the sig- 
nature represented the defendant, still the plaintiff was entitled to 
go outside the instrument and explore for some undiscovered princi- 
pal that the addition of ‘‘ Agent’ to Johnston’s name might indicate, 
and, having found the instrument referred to on file, could stand 
upon that and recover. In this view the court did not concur. 

‘*The law merchant,” said the court, ‘‘surrounds the negotiable 
paper in the hands of a bona fide holder with a credit not given to 
other contracts, and protects him against hidden equities of which 
he has no notice, and permits him to recover against the party whose 
name is signed to the instrument, though there be attached to his 
name the word ‘ Agent’, and he is not bound to search for a princi- 
pal unknown totheinstrument itself. Norcanhedoso. The rights 
of the holder are confined to the parties to the instrument, and he 
must rely upon them alone, except that he can establish that the name 
used as the signature to the instrument has been adopted by the as- 
sumed principal or by the person not named in the instrument as his 
own in transacting the business.” 

A person may become a party to a bill or note by any mark or 
designation he chooses to adopt, provided it be used as a substitute 
for his name, and he intends to become bound by it. Daniels Neg. 
Inst., § 304, where it is said: ‘* But such liability exists only where 
it is affirmatively and satisfactorily proved that the name or signature 
thus used is one which has been assumed and sanctioned as indica- 
tive of their contracts, and has been, with their knowledge and con- 
sent, adopted as a substitute for their own names and signatures in 
signing bills and notes.” 
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In De Witt v. Walton, 9 N. Y. 571, the defendant, who was the pro- 
prietor of a paper known as The Churchman, was sued on a note signed 
‘David Hubbell Hoyt,agent for The Churchman.”’ There was evi- 
dence that Hoyt had authority to bind the defendant personally under 
the designation of ‘‘ The Churchman.” But the note in question was 
one which Hoyt assumed to pay by signing hisown name. The ap- 
pended statement that he was ‘‘agent for The Churchman” was not 
sufficient to bind Walton. Hoyt was the only person liable on the 
instrument. This form of signature has been held in many cases to 
create an obligation on the part of the agent personally, and not on 
behalf of the principal. 

The rule is alsoappliedin the case of Cortland Wagon Co. v. Lynch, 
82 Hun (N. Y.) 173. The action was brought against Margaret Lynch 
on a promissory note signed ‘‘ Thomas Lynch, Ag’t.,”’ on the theory 
that Thomas was acting as the agent of Margaret. In accordance 
with the prior authorities it was held that Thomas had obligated him- 
self on the note, but not Margaret. 

The rule laid down by these decisions has been embodied in sec- 
tion 37 of the Negotiable Instruments Law, wherein it is provided that 
‘‘no person shall be liable on the instrument whose signature does 
not appear thereon, except as herein otherwise provided.” 

This section it has been held does not apply to the case of an oral 
guaranty of a promissory note. In such a case the guarantor can be 
held liable although his name does not appear on the instrument. 
The section says that no person shall be liable ‘‘ on the instrument” 
whose signature does not appear thereon, and in the case of an oral 
guaranty the action is not ‘‘on the instrument,” but on the guaranty. 

2. Person signing in trade or assumed name.—lt is further provided 
in section 37 that ‘‘one who signs in a trade or assumed name will 
be liable to the same extent as if he had signed in his own name.” It 
means that a person may become a party toa bill or note by any mark 
or designation he chooses to adopt, provided it be used as a substi- 
tute for his name, and he intendsto be bound by it. The cases ap- 
plicable to this section were discussed in aformer article. (See page 
579 of the August, 1909, number of the Banxinc Law JourNa t.) 

3. How agent's authority shown.—Section 38 provides that ‘‘the 
signature of any party may be made by a duly authorized agent. No 
particular form of appointment is necessary fot this purpose; and 
the authority of the agent may be established as in other cases of 
agency.” 

A corporation can give its treasurer parol authority to execute a 
note on its behalf. The Right Worthy Grand Encampment v. First 
National Bank, 42 Mich. 461. A signature to a note made in the 
presence of the party sought to be charged and by his direction is 
sufficient. King v. Hubbell, 42 Mich. 605. 
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This section was applied in the recent case of Scotland County 
National Bank v. Hohn, (Mo.) 125 S. W. Rep. 539, where it was held 
that the authority of an agent to indorse negotiable paper in the 
name of his principal might be proved as in other cases of agency, 
and by written authority. 

4. Liability of person signing as agent.—Section 39 isan important 
one, and one which is often unintentionally transgressed. It de- 
clares that ‘‘where the instrument contains or a person adds to his 
signature words indicating that he signs for or on behalf of a prin- 
cipal, or in a representative capacity, he is not liable on the instru- 
ment, if he was duly authorized; but the mere addition of words de- 
scribing him as an agent, or as filling a representative character, 
without disclosing his principal, does not exempt him from personal 
liability.” 

Thus the party who signs a negotiable instrument, is liable not- 
withstanding he adds to his signature words such as ‘‘agent,” 
“trustee,” ‘‘guardian,” ‘‘administrator,” ‘‘secretary,” or the like. 

A note, made on a printed form, which bore at the top the name 
of a corporation was signed in this manner: ‘‘Wm. H. Buttner, 
President. H. M. Glidden, Secretary.”’ The note bore the corpor- 
ate seal of the company. Suit was brought against Buttner and 
Glidden and it was held that they were personally liable. Thecourt 
said: ‘‘It will be observed by reference to the note that, while the 
signatures are each followed by words indicating a representative 
character, yet no principal is disclosed. The words ‘German Ameri- 
can Investment Co., Inc.’ at the top constitute no material part of 
the instrument. * * Appellant’s name is followed by the following, 
‘Sec’y.’ Assuming that the letters designate him in the representa- 
tive character of secretary, yet they disclose no principal. There 
are no apt words used in the note showing that the corporation is 
obligated. Therefore,although appellant’s signature is followed by an 
abbreviated word indicating a representative capacity, yet, no obli- 
gated principal being disclosed, he cannot escape personal liability 
under our Negotiable Instruments Law.” 

The action in Casco National Bank v. Clark, 139 N. Y. 307, was 
brought on the following note: 


: $7,500. Brooklyn, N. ¥., Aug. 2, 1890. : 
: Three months after date we promise to pay to the order : 
: Of Clark & Chaplin Ice Company, seventy-five hundred : 
: dollars at Mechanics’ Bank; value received. 
: E. H. Close, Treas. John Clark, Prest. 


The note was given for ice sold by the payee company to the 
Ridgewood Ice Company of which Clark and Close were president 
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and treasurer respectively. Both men were joined as defendants 
and they were held liable to the plaintiff bank, which had discounted 
the note for the payee. The addition of the abbreviations ‘‘Prest.," 
and ‘‘Treas.,” did not operate to relieve the defendants of responsi- 
bility or to fasten liability on the corporation, any more than the ad- 
dition of ‘‘ Ph. D.” or ‘*M. D.,” to the signature of the maker of a note 
would protect the maker or render liable the institution of learning, 
which granted the degree signified by those letters. We quote from 
the opinion: ‘‘Where a negotiable promissory note has been given 
for the payment of a debt contracted by a corporation, and the lan- 
guage of the promise does not disclose the corporate obligation, and 
the signatures to the paper are in the name of individuals, a holder, 
taking bona fide, and without notice of the circumstances of its mak- 
ing, is entitled to hold the note as the personal undertaking of its 
signers, notwithstanding they affix to their names the title of an 
office. Such an affix will be regarded as descriptive of the persons 
and of the character of the liability. Unless the promise purports 
to be by the corporation, it is that of the persons who subscribe to 
it; and the fact of adding to their names an abbreviation of some 
official title has no legal signification as qualifying their obligation, 
and imposes no obligation upon the corporation whose officers they 
may be.” 

This section, however, is limited by the decisions, and it has been 
heldthat, where the payee knows that the makers are acting in a rep- 
resentative capacity, as, for instance, trustees, is aware of the pur- 
poses of the trust, as well as the powers of the trustees thereunder, 
and contracts with them in their representative capacity, accepting 
their note as evidence of the indebtedness created in the transaction, 
it is not necessary as to the payee, and the makers are not required, 
in order to relieve themselves of personal liability on the note, to re- 
peat in writing upon the face of the instrument, or orally, the infor- 
mation which the payee already possesses. Kerby v. Ruegamer, 107 
App. Div. (N. Y.) 491. 

In the case cited the note, on which the three defendants were 
sued, contained the words ‘‘as Trustees, etc.,” after their signatures. 
The payee knew that the note was given pursuant to a trust agree- 
ment and that the defendants did not intend to become personally 
liable onthe instrument. It was held that, under these circumstances, 
the payee could not hold the defendants personally. ‘‘ The evidence 
of Raunheim, (one of the makers) establishes,” said the court, 
‘*that when the note was given, the plaintiff was informed substan- 
tially that the defendants would not incur personal liability and 
would not give their individual notes or indorsements because they 
were acting as trustees only, which brings the case within the de- 
cision of First National Bank v. Wallis (150 N. Y. 455). These facts 
furnish a complete defense to plaintiff's claim of individual liability, 
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and abundantly satisfy the requirements of the Negotiable Instru- 
ments Law.” 

In the case of First National Bank v. Wallis, above cited, the action 
was upon a promissory note signed by Wallis, who added to his sig- 
nature ‘‘ President,” and by Smith, who added to his signature, 
‘‘Treasurer.” They were, in fact, president and treasurer of the 
Wallis Iron Works, a corporation, and the note was issued as an obli- 
gation of the corporation, and was discounted by the plaintiff bank. 
It was held that the bank was entitled to recover on the ground that 
the representative characters of the defendants were not disclosed to 
the bank at thetime that it discounted the paper. Andrews,C.]J.,in de- 
livering the opinion of the Court, said: ‘‘It may be admitted that if 
the bank, when it discounted the paper, was informed or knew that 
the note was issued by the corporation, and was intended to create 
only a corporate liability, it could not be enforced against the defend- 
ants as individuals, who, by mistake, had executed it in such form 
as to make it on its face their own note, and not that of the corporation. 
But according to the rules governing commercial paper nothing short 
of notice, express or implied, brought home to the bank at the time 
of the discount, that the note was issued as the note of the corporation, 
and was not intended to bind the defendants, could defeat its remedy 
against the parties actually liable thereon as promisors.” This case 
was decided before the adoption of the Negotiable Instruments Law 
but section 39 does not change the rule, which is to the effect that, as 
between the original parties and those having notice of the facts re- 
lied upon as constituting a defense, the considerations and conditions 
under which the note was delivered may be shown. 

This limitation upon the effect of section 39 is also illustrated in 
the case of Megowan v. Peterson, 173 N. Y. 1, decided after the Ne- 
gotiable Instruments Statute became the law of the state of New 
York. The defendant, who was the trustee of an insolvent firm, 
for the benefit of the creditors of the firm, signed a note ‘‘ Charles 
G. Peterson, Trustee."" The payee was one of the creditors of the 
firm, and the consideration for which the note was given was for 
property which was purchased from the payee for the benefit of the 
trust estate. It was contended, on behalf of the plaintiff, that the de- 
fendant was personally liable on the note for the reason that his rep- 
resentative capacity was not disclosed on the face of the instrument. 
‘* This may be so in so far as innocent purchasers for value are con- 
cerned,” said the court, ‘‘but as to the payees named in the note, we 
think a different rule prevails.” Had the evidence been clear as to the 
transaction in which the note was given, the plaintiff could not have 
recovered. But, there was a conflict in the testimony as to whether 
the property was purchased for the benefit of the trust estate, 
and whether the plaintiff had agreed to accept the note of the 
defendant in his representative capacity. This being the situation 
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it was held that it was improper to direct a verdict in favor of the 
defendant. 

The payee of a note, which read ‘‘we promise to pay” and was 
signed ‘‘Varick Contracting Company, John L. Martin,” brought 
suit on the note against the estate of Martin, who was the president 
of the contracting company and who had died in the meantime, 
claiming that the instrument was the jointand several obligation of 
the company and Martin. It was held that it was error to exclude 
evidence offered on behalf of the defendant, tending to show that 
the note wasthat of the corporation alone. Dunbar Box & Lumber 
Co. v. Martin, 53 Misc. 312. 

These cases illustrate the carelessness with which negotiable 
paper is executed by persons acting in a representative capacity and 
show how frequently they bind themselves personally, while acting 
in the belief that they are obligating the principal only. 


MUST RECORD REDISCOUNTS. 


A Washington special to the New York Journal of Commerce says: 

‘* Within the past few days it has developed that national banks have been re 
sorting to a new scheme for the purpose of concealing their liabilities for the money 
borrowed from others. This is regarded by the Comptroller with disfavor and he is 
endeavoring to meet the situation by requiring a more careful and specific treatment 
of rediscounts. This new method implies the furnishing of written and signed state 
ments by banks which lend money to others, such statements to be turned over to the 
bank examiners. 

‘* If a bank rediscounts bills receivable to another bank it must show that trans 
saction in its published statement and in its reports to the Comptroller of the Cur 
rency. If it borrows on a straight note, putting up its bills receivable or other as- 
sets as collateral, it must show this transaction as money borrowed in its published 
statements and its reports to the Comptroller. 

‘* The new device to avoid showing money borrowed which has been evolved, is 
as follows: 

‘© A bank will sell its bills receivable to an ofticer or director, and the ofticer or 
director will in turn borrow money from a correspondent in one of the large cities on 
his personal note with these sold bills as collateral and put the money so borrowed 
into the borrowing bank as a deposit. The bank for which the money is borrowed 
agrees to buy back the bills receivable or other assets at their maturity. 

The Comptroller has met this situation by requiring the loaning bank to state in 
writing that it looks for payment not to the bank for which the money is actually 
borrowed, but to the officer or director who borrowed it individually. 





This Department embraces all the newly decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant. 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


BANK’S RIGHT TO RECOVER ON WAREHOUSE RE- 
CEIPTS FRAUDULENTLY NEGOTIATED. 


First National Bank of Byars v. Eldridge, Supreme Court of Oklahoma, June 1, 1910. 109 Pac, Rep. 62. 


The growers of certain cotton stored it in bales in the warehouse of the firm of 
E., S. & R., at M., who issued warehouse receipts for the same and delivered them 
to the growers. Afterward the growers sold the cotton to the firm of S., S. & S., 
and delivered the warehouse receipts tothem. S., S. & S. presented the receipts to 
the warehousemen and received the cotton, the warehousemen returning the receipts 
to them for the purpose of verifying the weights at B. After receiving the cotton 
from the warehousemen at M., S., S. & S. sold it to one B. and turned the ware- 
house receipts over to him for the purpose of verifying weights at B. At B., accord- 
ing to the testimony of the cashier, B. put up as collateral to protect his overdraft at 
the First National Bank the warehouse receipts issued at M. Held, in an action by 
the bank against the warehousemen to recover the cotton or the value thereof, that 
the bank is not entitled to recover. 

Syllabus by the Court. 


Action by the First National Bank of Byars against J. T. Eldridge 
and others. Judgment for defendants, and plaintiff brings error. 
Affirmed. 


Kane, J. This was an action commenced by the plaintiff in error, 
First National Bank of Byars, as plaintiff, against the defendants in 
error, J. T. Eldridge, J. A. Smith, and J. T. Rotenberry, partners, as 
defendants, to recover the value of several bales of cotton represented 
by certain warehouse receipts. The petition alleged, in substance, 
that during the months of November and December, 1905,the defend- 
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ants were engaged in the business of warehousemen at McGee, Ind. 
T., for the purpose of receiving, caring for, and storing cotton in 
bales for the public, and, as the custom and common usage among 
such cotton yards during the time aforesaid, received into its ware- 
house, from divers and various persons, bales of cotton, for which 
it issued the warehouse receipts involved; that according to said 
custom, said cotton yard tickets represented the cotton so deposited, 
and the holder of such tickets became and was the owner of the cot- 
ton represented thereby; that plaintiff in due course of business as 
a bank, relying upon the possession of said ticket and the custom and 
common usage aforesaid, advanced to one N. C. Bowie on his over- 
drafts drawn on said bank the sum of $900, and received said cotton 
yard tickets in due course as security; that plaintiff in due course of 
business and within reasonable time presented and returned said 
tickets to said defendants then and there, offering to pay all charges 
arising therefrom, and demanded the cotton represented by the 
tickets, and, although the defendants were in duty bound to deliver 
said cotton to plaintiff, they wholly failed so to do, to the great dam- 
age of plaintiff, in the sum of the value of said cotton. The defend- 
ant’s answer admitted that they were partners and the owners of the 
McGee cotton yard, and stated the facts in relation tothe issuance of 
the warehouse receipts to be, in substance, as follows: That during 
the months of November and December, 1905, they received the cot- 
ton covered by the receipts, and took the same for storage purposes; 
that they issued their receipts for said cotton, and delivered the same 
to the person storing the cotton; that in each instance the ticket was 
filled out to suit the particular circumstances and conditions of the 
transaction; that, after the cotton was stored, it was purchased by 
one Sanford, representing the firm of Sanford, Schultz & Strickland; 
that on the 9th day of December, 1905, said firm being the owners of 
said cotton, and having and holding in their possession said cotton 
yard tickets, the cotton was turned over to them, and they were per- 
mitted to retain the receipts forthe purpose of verifying the McGee 
weights, upon the cotton being reweighed, and reyard such cotton 
before any money was paid or advanced on it by purchasers at Byars; 
that the cotton tickets issued for the cotton mentioned in plaintiff’s 
complaint were delivered by the defendant to said firm to be used 
by them in verifying said weights in the manner above alleged, end 
for no other purpose. The reply of the defendants was in effect a 
general denial. Upon the trial to a jury, there was averdict for the 
defendants, upon which judgment was duly rendered, to reverse 
which this proceeding in error was commenced. 

Counsel for plaintiff in error in his brief assigns three grounds 
upon which he contends the judgment ought to be reversed: (1) The 
court erred in sustaining the objection to introduction of testimony 
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tending to prove the existence of the custom alleged in his petition; 
(2) that the court erred in refusing to instruct the jury that cotton 
yard tickets issued as had been given in evidence in this case are 
symbolical of the cotton, and the transfer of such receipts, with or 
without indorsement, operates a real delivery of the cotton, and a 
bona fide holder of such receipts on presentation thereof to the yard 
issuing the same and the payment of the yardage is entitled to the 
cotton itself; (3) that the court erred in refusing to instruct the jury 
that, if the loss in this case had been caused by the negligence or 
carelessness of the defendants and through no fault of the bank, the 
defendants are estopped by reason of their negligence or carelessness, 
and the plaintiff must recover herein. 

We are convinced there is no merit in any of these contentions. 
This action amounts to a suit for damages for conversion—the plain- 
tiff treating the cotton tickets as warehouse receipts, and the defend- 
ants admitting such to be their legal effect. The allegations of plain- 
tiff's petition pertaining to the existence of a custom or usage consti- 
tute nothing more than a statement of the law governing warehouse 
receipts generally, and, of course, it was not necessary to intro- 
duce evidence on that point, and the court very properly excluded 
all offered for that purpose. 

The evidence on the part of the plaintiff is to the effect that dur- 
ing that cotton season they had permitted Bowie to overdraw his ac- 


count at the bank in the neighborhood of $900. The cashier of the 
bank testified as follows: *‘Q. How did the bank get into the posses- 
sion of those tickets? A. Mr. N. C. Bowie gave them to us. Q. 
Under what conditions? A. Mr. Bowie was buying cotton out there, 
and he delivered the cotton tickets tothe bank. He put them up for 


” 


collateral.” This, and an attempt to establish the usage in force, 
made the plaintiff's case. The evidence on behalf of the defendants 
was to the effect that the cotton was stored at McGee by the cotton 
growers and tickets were issued tothem. Afterward the cotton was 
sold to a firm of cotton buyers, and the receipts issued to the growers 
were turned overto them. The cotton buyers presented the tickets 
to the defendants, received the cotton, and were permitted to retain 
the tickets to take with them to Byars, so that, if the cotton fell 
short in weight there, they could come back on the yard at McGee to 
make up thedifference. Mr. Bowie testified, in effect that he was 
buying cotton on the Byars market that season, and was checking on 
the First National Bank at Byars; that he bought the cotton in ques- 
tion from the firm that purchased it at the McGee yard, and also re- 
ceived the McGee cotton tickets; that he then stored the cotton at 
Byars, and received cotton tickets from that yard also. Mr. Bowie 
testified furtherin relation to the McGee tickets as follows: ‘“‘Q. What 
did you do with them? A. I had a jacket in my bank at Byars, 
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a drawer that I kept them in, and I put them in the jacket in the 
drawer, as well as I remember. Q. Did you ever, at any time, 
put them up with Mr. Kandt (the cashier) as collateral security for 
any indebtedness you owed the bank or him? A. No, sir. Q. Did 
you deposit this lot of tickets or any lot of tickets from the McGee 
cotton yard with the bank, or did you deposit the tickets of the Byars 
yard with the bank? A. Deposited the Byars yard’s tickets. Q. 
What became of these tickets? A. Well, after we got into the wrangle 
there—I had a jacket that I had them in, and I never could get hold 
of any of those tickets, and I never did know what became of it. Q. 
What became of this cotton? A. It was sold and the proceeds left 
on deposit in this bank. Q. What bank? A. The First National 
Bank of Byars.” 

The foregoing evidence raised the only issue of fact to be tried by 
the jury, and on that alone a verdict for defendants might very well 
have been returned. Moreover, aside from the only disputed ques- 
tion of fact being found in favor of the defendants, they were entitled 
to prevail upon the facts admitted. There was an instruction as fol- 
lows: ‘‘If you believe from the evidence that the defendants in good 
faith delivered the cotton represented by said tickets to G. R. San- 
ford, representing his firm of Sanford, Schultz & Strickland, and that 
said firm was at the time the owner of said cotton, then the obliga- 
tions assumed by the defendant in the issuance of said tickets were 
fully performed, and the plaintiff could not thereafter acquire any 
rights against the defendants by any purchase or advancement upon 
said tickets, and your verdict should be for the defendant.’’ The 
facts stated in this instruction are admitted to be true, and we think 
it fairly states the law applicable to the facts. The rule seems to be 
that if the warehouseman had placed receipts in the hands of Bowie 
for any other than a legitimate purpose, or if they were fairly charge- 
able with any negligence by means of which Bowie had been enabled 
to impose upon the bank, the warehouseman would be liable. Bur- 
ton v. Curyea, 4o Ill. 320, 39 Am. Dec. 350. 

In the case at bar there is no doubt that the growers turned the 
warehouse receipts, together with the cotton represented by them, 
over to the firm of Sanford, Schultz & Strickland for a legitimate 
purpose in due course of business, and that the plaintiff did not suf- 
fer any damage by this act. If it was injured at all, it must have been 
by the act of Sanford, Schultz & Strickland in turning the receipts 
over to Bowie, thus enabling him to pledge them to the bank. With 
this act the warehouseman had nothing to do. 

Being satisfied upon the whole record that the plaintiff had a fair 
and impartial trial, the judgment of the court below will be affirmed. 


464 ————"— 
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BANK HAS NO LIEN ON SPECIAL DEPOSIT. 


Damages for breach of contract as to special deposit. 


Smith v. Sanborn State Bank, Supreme Court of Iowa, June 14, 1910. 126 N. W. Rep. 779. 


A bank cannot apply a deposit, made for a special purpose,to discharge the deposi- 
tor’sindebtedness tothe bank; but, where the bank fails to disburse a special deposit 
according to an agreement made with the depositor, it cannot be held liable for 
damages for mental anguish thereby caused to the depositor. 


Action at law to recover damages for breach of contract. Ver- 
dict directed in favor of defendant. Judgment accordingly, and 
plaintiff appeals. Reversed. 

Weaver, J]. Stated as briefly as practicable, the plaintiff’s petition 
alleyes that in October, 1908, he became the owner of a certain check 
or bill of exchange payable to himself for the sum of $200, and took 
the paper to the plaintiff bank, and sought to obtain the money there- 
on. In so doing he expressly informed the officer in charge that he 
desired to use the money in paying a rent claim of $40 held by said 
bank for collection and the remainder in defraying the expenses of 
immediate medical and surgical treatment of his wife, whom he ex- 
pected to remove to a hospital in the city of St. Paul, in the state of 
Minnesota, on the following day, and that the money represented by 
said check was necessary toenable him todoso. Thereupon said bank 
officer told plaintiff that the safe in which the funds of the bank were 
kept had been locked for the night, but that plaintiff could leave the 
draft as a deposit, together with a check for $43, to cover both the 
rent claimed and an item of $3 which he was owing the bank, and the 
remainder could be drawn by him, as the money might be needed in 
the treatment of his sick Wife. On the following day, having given 
checks to others to an amount which reduced the deposit to $101.50, 
he called at the bank to obtain the same for the purpose of taking his 
wife to the hospital, but defendant refused to pay it over, informing 
him that it had applied the deposit upon a promissory note which it 
held against him. Upon this showing plaintiff asks to recover judg- 
ment for the sum of money so withheld, with interest. In a second 
count of the petition the same facts are set forth, and it is further al- 
leged that the money represented by said'check constituted the only 
means he had with which to secure the necessary treatment of his sick 
wife, and that, being poor and without property on which to secure a 
loan, he was delayed several days in obtaining the necessary assistance 
to aid him in carrying out his purpose to take his wife to the hospital, 
and that as a result thereof he was put to great labor and trouble and 
made to suffer great humiliation, anxiety, and distress of mind, for 
which he asks damages in the sum of $500. The defendant admits 
the receipt of the check for $200, alleges that it paid therefrom on plain- 
tiffs checks the sum of $98.50, and that it applied and now asserts the 
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right to retain the remainder in payment of a promissory note which 
it then held against the plaintiff. The evidence fairly tends to sustain 
the allegations of the petition. 

At the close of plaintiff's case defendant moved for a directed ver- 
dict in its favor on the grounds: (1) That it is shown without con- 
troversy that plaintiff’s deposit being on open account subject to check 
the bank had the legal right and authority to apply it in payment of 
plaintiff’s note. (2) That the law allows no recovery of damages for 
mental suffering occasioned by breach of contract, and that the dam- 
ages which plaintiff seeks to recover are too remote, indirect, and 
speculative to sustain a verdict in his favor on the second count of the 
petition.» This motion was sustained by the court, verdict returned as 
ordered, and judgment for costs entered against plaintiff, who appeals. 

Actuated perhaps by the same spirit of saving which led it to vio- 
late its agreement with plaintiff to receive and hold the money for his 
use in the treatment of his sick wife, the appellee has employed no 
counsel to represent it in this court, and we are therefore deprived 
of the benefit of a brief in support of the judgment which it obtained 
below, and there is nothing in the record to equitably incline this court 
to seek for reasons to sustain it. We may assume perhaps that the 
appellee’s view of the law governing the cause, as well as the view of 
the trial court thereon, is epitomized in the grounds of the motion 
for a directed verdict to which we have already called attention. 

Referring first to the second proposition of the motion, we are 
obliged to hold that the damages for which recovery is demanded in 
the second count of the petition are too remote, and that the trial court 
correctly held that no case for the jury had been made on this branch 
of the case. That such damages have been held recoverable in cer- 
tain cases growing out of contract rights and relations must be ad- 
mitted, but these are to be found almost entirely in that class of con- 
tracts upon breach of which the injured party may, if he so elect, bring 
anaction sounding intort. Familiarexamples of this nature are found 
in cases upholding the recovery of such damages for negligence in 
the transmission and delivery of telegrams. 

But no case has been called to our attention nor do we think one 
can be found, which holds that damages are recoverable for mental 
anguish growing out of the violation of a contract for the payment 
of money. Toso hold would be to open the door to a ruinous flood 
of litigation. Occasions will arise when it would seem that sucha 
recovery is demanded in the interests of justice, but it is better that 
the exceptional wrong should sometimes go unrequited than to abro- 
gate a rule which in the vast majority of cases has a salutary effect. 
Generally speaking, failure to pay or deliver money according to 
agreement gives rise to no recoverable damages beyond the sum 
wrongfully withheld with interest during the time payment is delay- 
ed. Special circumstances may sometimes justify the recovery of 
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special damages, but these do not include compensation for mental 
suffering. 

As to the first ground of the motion for the directed verdict which 
isin substance that undertheundisputed facts of the case the defendant 
bank had the right to apply the deposit to the payment of the note, we 
are of the opinion that it cannot be sustained, and that the trial court 
erred in directing a verdict against plaintiff thereon. Of the general 
rulethat a bank to whom a depositor is owing a matured indebtedness 
may appropriate the general deposit of its debtor to the discharge of 
the obligation there can be no doubt. But it is no less certain that 
a deposit made for a special purpose or under a special agreement 
cannot rightfully be soappropriated. Wilson v. Dawson, 52 Ind. 513; 
Straus v. Bank, 36 Hun (N.Y.) 451; Straus v. Bank, 122 N. Y. 379, 
25 N. E. 372; Judy v. Bank, 81 Mo. 404; Bank v. Macalester, 9 Pa. 
475; Bank v. Bangs, 84 Ky. 135,4 Am. St. Rep. 197. Indeed, 
the proposition that a bank enjoys no exemption from the general rule 
by which every party to a business transaction or agreement is legally 
bound to respect the obligation of his contract is one which ought to 
require neither argument nor citation of authority. The evidence 
shows without dispute that the check for $200 was placed with 
the defendant upon the express agreement and understanding that, 
after paying certain specifically named debts, the remainder would 
be repaid to the plaintiff on the following day, or whenever called for 
to enable him to take his wife to the hospital for needed treatment. 
Upon money so received, no lien attached in favor of the bank, and 
its attempt to appropriate the same was wholly without right or au- 
thority. Upon sucha record plaintiff was clearly entitled to recover. 

It follows that the direction of a verdict in defendant’s favor up- 
on the first count of the petition cannot be sustained, and the judg- 
ment of the trial court is therefore reversed. 


CASHIER CANNOT AGREE THAT MAKER OF NOTE 
WILL NOT BE HELD BY BANK. 


State Bank of Moore v. Forsyth, Supreme Court of Montana, April 30, 1910. 108 Pac. Rep. 914. 


The cashier of the plaintiff bank persuaded the defendant to give his note for 
$1,500 to the bank, so that the cashier could take up notes of his own held by the 
bank, saying that it would look better to the bank examiner, and promising that bank 
would not hold him liable on note. The cashier took up his notes and received 
the balance of the defendant’s note in cash. It was held that the cashier had no 
authority to make such an agreement with the defendant, and that the fact that the 
defendant received no consideration for his note was not a defense to an action by 
the bank. 


Action by the State Bank of Moore against John R. Forsyth. Judg- 
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ment for defendant, and plaintiff appeals. Reversed and remanded, 
with directions to enter judgment in favor of plaintiff. 

Situ, J. The plaintiff began this action in the district court of 
Fergus county to recover judgment against the defendant on a cer. 
tain promissory note for $1,500, dated June 20, 1907, due four months 
after date, with interest after maturity at the rate of 10 per cent. per 
annum. 

The note purported to have been made for value received. After 
the same was introduced in evidence the plaintiff rested. There- 
upon the defendant testified, in part,as follows: ‘‘Mr.Thurston asked 
me to make a note, sign a note, for $1,500. I told him I did not want 
to sign the note; he asked me why; I told him I could not pay the 
note if called upoh todo so. Hesaid the bank would not hold me res- 
ponsible. He said that the bank would not want his paper in there, 
and that it would not look well to the bank examiner, and I told him 
that was the condition under which I would sign it; that the bank 
would not hold me liable or responsible on the note, and he said the 
bank would never ask me to pay it, and that he would look after it, 
and that I never need bother about it. And I signed the note, and 
he took it and turned it in to the teller. I did not receive any of the 
proceeds of the note. I was not called upon to pay the note at the 
time of maturity. It must have been a month after the note matured 
before anything was said about it. Mr. Thurston was not still cash- 
ier of the bank.” 

John C. Hauck,the president of the bank, was called as a witness for 
the plaintiff. Hesaid: ‘‘I was supervisor of the affairs of the bank 
during the year 1907. Every once in a while we would go over the 
accounts and check them all up, I and Mr. Warr, the cashier of the 
Bank of Fergus County. We did that for about four months after 
the bank was started, and then we done it off and on ever since up 
to the time Thurston left. I went through everything that was in 
the bank several times in the two years, about five or six times I 
should judge. That was when Thurston had charge of the bank. I 
never, as president, authorized Thurston to make any collateral agree- 
ments that the paper of the bank should not be, or was not to be, 
collected. I don’t think we directors had any meetings in the spring 
and summer of 1907.” 

1. The first question arising is whether the defense of want of 
consideration in the note, pleaded and attempted to be interposed 
by the defendant, was a valid one. In the case of Higgins v. Ridg- 
way, 153 N. Y. 130,47 N. E. 32, the Court of Appeals, after a review 
of the New York cases on the subject, held that it was a valid de- 
fense to the enforcement of a promissory note against the maker, by 
the party to whom it was delivered, that the note was without con- 
sideration, and was delivered upon the condition that the maker should 
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not be held liable thereon. We are of opinion that, in view of the 
authorities, and in principle, the rule laid down by the New York 
Court of Appeals, in Higgins v. Ridgway, supra, is founded in sound 
reason, and that the court below properly followed the same. 

2. Was the bank bound by the representations of its cashier that 
defendant should not be called upon to pay the note? 

The testimony shows that the transaction in controversy was an 
isolated one. The defendant testified that he had previously had no 
dealings of the kind with Thurston. No question of estoppel is in- 
volved. Hauck testified that he, as president, had never authorized 
the cashier to make the arrangement testified to by the defendant, 
and there is no evidence that the board of directors did so. Wecon- 
clude, therefore, that the promise of Thurston was, on its face, be- 
yond the scope of his authority, and that the defendant was charge- 
able with notice thereof. We hold that the cashier of a bank, by vir- 
tue of his office, has no authority to make such an arrangement as 
that testified to by the defendant, and that whoever accepts such an 
agreement and acts upon it does so at his peril. 

3. But it iscontended that the note was in fact given without con- 
sideration. If so, this was an available defense against the payee, 
regardless of whether the cashier had authority to promise that de- 
fendant should not be called upon to pay. The testimony shows con- 
clusively that the plaintiff in fact parted with full consideration for 
the note, and, toour minds, the evidence of the defendant himself 
proves that a valid consideration passed, and that he was aware of 
the fact that certain assets of the bank were to be withdrawn and his 
note substituted in place thereof at the time he executed and deliv- 
ered the same. How otherwise can his statement that ‘‘the bank 
would not want to have Thurston’s paper in there” be explained ? 
The only reasonable construction to be placed upon his testimony is 
that he knew that Thurston was personally desirous of withdrawing 
his paper. But it is immaterial what phraseology was employed. 
The very fact that Thurston proposed to withdraw his own paper was 
notice to the defendant that he was acting for himself. 

And there are other reasons why the judgment cannotstand. The 
whole transaction shows on its face that Thurston was in fact acting 
for himself, and not for the bank, and that the defendant either knew 
the fact, or should have known it. Thurston was engaged in a pal- 
pable attempt to defraud the bank of which he was cashier, and the 
defendant by his acts made it possible for him to consummate the 
fraud. 

But it is contended that the knowledge possessed by Thurston is 
to be imputed to the bank, and therefore the latter had notice that 
Forsyth received nothing for the note. The correct rule on this sub 
ject is, we think, laid down in Innerarity v. Bank, 139 Mass. 332, 1 
N. E. 282, 52 Am. Rep. 710, as follows: ‘‘While the knowledge of 
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an agent is ordinarily to be imputed to the principal, it would appear 
now to be well established that there is an exception to the construc- 
tion or imputation of notice from the agent to the principal in case of 
such conduct by the agent as raises a clear presumption that he would 
not communicate the fact in controversy, as where the communication 
of such a fact would necessarily prevent the consummation of a fraud- 
ulent scheme which the agent was engaged in perpetrating. * * * 
A bank * * * can only act through agents, and it is generally true 
that, if a director who has knowledge of the fraud or illegality of the 
transaction acts for the bank, as in discounting a note, his act is that 
of the bank, and it is affected by his knowledge. * * * But this prin- 
ciple can have no application where the director of the bank is the 
party himself contracting with it. In such case the position he as- 
sumes conflicts entirely with the idea that he represents the interests 
of the bank. To hold otherwise might sanction gross frauds, by im- 
puting to the bank a knowledge those properly representing it could 
not have possessed.” 

In the case at bar we have only to consider the effect of the testi- 
mony to determine that the defendant is not in a position to dispute 
his liability on this note. It would be a most dangerous holding if 
we should decide, upon the facts disclosed by the record, that he could 
do so. How can it be possible for a man of ordinary intelligence to 
suppose that a request for an accommodation note for a large amount, 
made by a cashier, is intended to be for the benefit of the bank? Notes 
are ordinarily given to a bank for the purpose of borrowing money 
therefrom. Wecan conceive of no circumstances under which a bank 
can require an accommodation note on its own account for any legiti- 
mate purpose. It seems to us that the mere request carries notice 
that the purpose for which such paper is intended to be used is not a 
lawful one. What legitimate end could possibly be served by carry- 
ing in a bank commercial paper which was not to be paid under any 
circumstances? Obviously none. The only possible design would 
be to deceive some one, either the stockholders, the depositors, or 
the bank examiner, who acts for them in the name of the state. It 
is only an innocent party who may take advantage of such a defense 
as that attempted to be interposed in this case, when other innocent 
parties have suffered. The defendant cannot claim to occupy such 
position. The stockholders in the plaintiff bank have, through his 
connivance, suffered a loss of $1,500, and a case might arise, as it often 
does, where the loss would fall upon the still more innocent deposit- 
ors. We cannot give our assent to the proposition, whatever may 
have been the holdings of other courts upon the subject, that a party 
who has been guilty of such gross negligence as has the defendant in 
this case can escape liability on account of technical rules of law, and 
compel other personsto stand the loss caused by his total lack of care. 
The presumption that Thurston informed the bank, through its proper 
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officers, of his fraudulent intention to withdraw its funds for his own 
personal use, through the medium of defendant’s note, is fully re- 
moved by the reflection that, had he done so, his purpose would have 
been defeated. 

Reversed and remanded. 


+, +, 4, — 


WAIVER OF PRESENTMENT AND NOTICE. 


Bessenger v. Wenzel, Supreme Court of Michigan, April 1, 1910. 125 N. W. Rep. 750. 


Where the indorsers of a note made by acorporation are directors of the cor- 
poration, and they, having knowledge that the corporation has no funds, assure the 
holderthat it will not be paid at maturity, they thereby waive presentment and no- 
tice of non-payment. 


Action by Frank L. Bessenger against Paul Wenzel and others. 
Plaintiff had judgment, and defendants bring error. Affirmed. 

Moore, J]. On September 11, 1907, suit wasinstituted in this cause 
by declaration in assumpsit on all the common counts and with a no- 
tice attached that the plaintiff would offer in evidence a certain prom- 
issory note, in words and figures as follows: ‘‘$2,000.00. Detroit, 
Mich., April 10, 1907. Ninety days after date we promise to pay to 
Frank L. Bessenger, or order, two thousand dollars, at German 
American Bank. Value received, with 6 per cent. interest per an- 
num, [Signed] Marvel Motor Car Company by W, J. Looman, Secre- 
tary & Treasurer.” Written accross the end of the note and on the 
face thereof: ‘‘Engelbert Venderbush.”’ Indorsed on back of said 
note: ‘‘Paul Wenzel. J.C. Forster. W.J. Looman. Engelbert Ven- 
derbush.” The defendant Paul Wenzel pleaded the general issue, with 
the following notice: ‘‘You will please take notice that, upon the 
trial of the above cause, the defendant Paul Wenzel will give in evi- 
dence and insist upon in his defense that, if he signed the instru- 
ment set forth in the declaration in this cause, the same was signed 
by him as accommodation indorser, without consideration; that neith- 
er at the maturity of the said instrument nor within a reasonable time 
thereafter was notice ofthe nonpayment of said instrument given to 
this defendant,nor any demand madeupon him for the payment there- 
of; that since the maturity of said instrument,the Marvel Motor Car 
Company, the maker of the said note, has become insolvent, and 
bankruptcy proceedings have been instituted against said company 
—all of which facts this defendant will claim has released and dis- 
charged him from liability as indorser as aforesaid.’”’ The defend- 
ants Venderbush and Looman pleaded the general issue, with the 
following notice: ‘‘You will please take notice that on the trial of this 
cause the said defendants William J. Looman and Engelbert Vender- 
bush will give in evidence under the general issue, above pleaded, 
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and insist in their defense, that no notice of protest for nonpayment 
of said note has been given these defendants; and at no time have 
said defendants been served with notice of protest for nonpayment of 
the instrument set forth in plaintiff’s declaration, and his bill of par- 
ticulars, and no notice of nonpayment of the same by the makers 
thereof has been given to or served upon said defendants in the man- 
ner required by the statutes of the state of Michigan, and the law 
merchant thereof.” The case was tried beforea jury. Plaintiff ob- 
tained judgment for the amount of the note. The case is brought 
here by writ of error. 

The plaintiff admitted that he did not present the note at the 
bank the day it became due. The parties to this suit were all 
stockholders in the Marvel Motor Car Company. It isthe claim of 
plaintiff that several days before the note matured it was talked be- 
tween the parties to this litigation that the maker of the note would 
be unable to pay it when it matured, and that it would have to be 
renewed; that they all knew upon the day of its maturity that there 
was no money in the bank with which to pay the note, and thatat no 
time upon the day of its maturity was there as much as $90 in the 
bank, and that the maker of the note had no way to get funds there 
to pay it. Itis his further claim that it was agreed by the indorsers 
who were also directors in the Marvel Motor Car Company, on the 


day the note matured, that it should be renewed; that upon the fol- 
lowing day $30 as interest was paid to him; and that he was then as- 
sured by the defendants that the note he had was just as good as 
though it was renewed. He gave testimony tending to establish his 
claim. 


Mr. Menz testified, in part: ‘‘Q. Let ussee what transpired at the 
meeting. Did Mr. Bessenger come in and have his note with him, 
do you know, that evening ? A. I did not see him show it.’’ Witness 
continues: ‘tHe said he wanted $200, and that he was willing if they 
gave him $200 to extend the payment of the other $1,800. Whoever 
were present said they could not pay the $200, but they would give 
him a renewal note for the total sum. I think that was agreed to by 
Mr. Bessenger. I think he agreed to come down the next day and 
have the new note made out by Miss Burley, the bookkeeper, for the 
full sum and get his interest.” 

On the part of the defendant, while it was admitted there was 
less than $90 in the bank when the note matured, it is denied that de- 
fendants agreed to renew the note either before orafter its maturity, 
or that they did anything by which its presentment was waived, or 
that the indorsers assured plaintiff at the time the $30 of interest was 
paid that the note was as good as a renewal would be. 

The court instructed the jury: ‘‘(1) If there was no money in the 
bank with which to pay the note, and the holder, maker, and in- 
dorsers knew that fact, presentment for payment was not necessary. 
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(2) If the holder, maker, and indorsers agreed before or at maturity 
that the note should not be paid, but renewed, then there was no ne- 
cessity for presenting it for payment. (3) If the defendants, with full 
knowledge that there had been no presentment, assented to continue 
their liability, then they would be liable.” 

Was the judge right in giving these instructions? If so, the case 
should be afirmed. If not, it should be reversed. 

Section 84 of the negotiable instruments law (Pub. Acts 19085, 
No. 265) provides that presentment for payment may be dispensed 
with by waiver of presentment, express or implied. 

In the case at bar the note was made payable to Frank L. Bessen- 
ger ororder. It was never indorsed by him; it was made payable 
ata bank. It was made by a corporation and was indorsed before 
its delivery to the payee bythe defendants who were directors of the 
corporation and in its active management. Prior to Act 265, Pub. 
Laws 1905, these indorsers would have been held as joint makers by 
a long line of our decisions commencing with Weatherwax v. Paine, 
2 Mich. 555. These cases are collected in Bunker on Negotiable In- 
struments, p. 120. Whether they would be so liable now we express 
no opinion. As we have already seen, that act recognizes that pre- 
sentment and notice may be waived. 

It is the claim of the plaintiff that not only did the corporation 
know that it had no fundsin the bank with which to pay the note, 
but that the indorsers knew of this fact and had assured him that the 
note could not be paid at maturity. To have presented this note 
would have been an idle ceremony. If plaintiff’s version isto be be- 
lieved—and the jury evidently did believe it—neithet the corpora- 
tion nor the indorsers expected the note to be presented. 

We think, under the circumstances of this case, that the charge 
of the court is noterror. Judgment is affirmed. 


—_——_4,-4,-4, 


CONSIDERATION--ALTERATION. 


Pitt v. Little, Supreme Court of Washington, May 16,1910. 108 Pac. Rep. 941. 


A note given by the president of a corporation, for a debt due from the corpora- 
tion, whereupon the debtor consents to an extension of time, is founded on a valu- 
able consideration. 

Memoranda on a note, which do not change the date, amount, time of payment, 
the number or relation of parties, or the medium of payment, etc, are immaterial and 
do not avoid the note. 


Action by Thomas Pitt and another, copartners as Pitt & Peterson, 
against A. C. Little. From a judgment for defendant, plaintiffs ap- 
peal. Reversed and remanded. 

Crow, J. This action was commenced by Thomas Pitt and A. H. 
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Peterson, copartners as Pitt & Peterson, against A. C. Little, to recover 
an indebtedness claimed to be due on a promissory note executed and 
delivered by the defendant. The jury returned a verdict in favor of 
the defendant, and the plaintiffs have appealed from the final judg. 
ment entered thereon. 

The appellants’ controlling contention is that the trial court erred 
in refusing to direct a verdict and judgment in their favor. The orig- 
inal note read as follows: 


Victoria, B. C., Febr. 1, 1903. 
$206.39-100. Due October 1, 1903. 
Eight months after date I promise to pay to the order : 
: Of Messrs. Pitt & Peterson, Duncan's Station, two hun- : 
: dred and stx 39-100 dollars at interest 8 per cent. per : 
: annum. Payable at the Canadian Bank of Commerce, 
Victoria, B.C. Value received. A. C. Little. 
No. —. Given on act. of International M. & D. Co. 


Although it appears upon the face of the note that it was executed 
in British Columbia, no contention or claim predicated upon British 
Columbia laws has been made. We will therefore consider the laws 
of this state only; it being presumed, in the absence of any pleading 


or evidence tothe contrary, that foreign laws are the same. Gunderson 
v. Gunderson, 25 Wash. 459, 65 Pac. 791; Daniel v. Gold Hill Mining 
Co., 28 Wash. 411, 68 Pac. 884. 

The evidence fails to sustain respondent’s contention that the note 
was without consideration. It appears that the International Mining 
& Development Company, of which the respondent was president, 
was indebted to the appellants in the sum of $206.39 for merchandise 
sold; that the appellants endeavored to collect the same; that respon- 
dent executed and delivered the note in consideration of such debt 
and an extension of time for payment, which appellants granted by 
accepting the note. The debt of the corporation and the extension 
of time constituted a sufficient consideration. A negotiable promis- 
sory note is not void for want of consideration, if given for the mat- 
ured debt of a third party; the time of payment being thereby ex- 
tended. Daniel on Negotiable Instruments (sth Ed.) § 185; Galena 
National Bank v. Ripley, 55 Wash.—, 104 Pac. 807; Mechanics’, etc., 
Bank v. Wixson, 42 N. Y. 438. The respondent did not plead any 
fraudulent act on the part of the appellants by which he was wrong- 
fully induced to execute the note, nor did he allege any mistake upon 
his own part. He not only admitted the execution of the note, but 
his own evidence shows that hisacts were intentional and voluntary. 
In Anderson v. Mitchell, 51 Wash. 265, 98 Pac. 751, we said: ‘‘It 
has been repeatedly held by this court that, in the absence of fraud 
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or mistake, it is incompetent for one who signs a promissory note as 
principal to set up an independent collateral agreement limiting or 
exempting him from liability. He is bound by the terms of his ob- 
ligation.” The respondent has failed to make any showing that the 
note was without consideration, and he cannot be permitted to pre- 
dicate a defense on any alleged collateral agreement exempting him 
from liability. 

Respondent’s next contention was that the note had been avoided 
by reason of material alterations appearing upon its face, made after 
its execution and without his knowledge or consent. The alleged 
alterations are’ immaterial memoranda or notations. They made no 
change in the date, the sum payable either principal or interest, the 
time of payment, the number or relation of the parties, or the me- 
dium or currency in which payment was to be made. Nor does any 
other alteration appear which added a place of payment where none 
was specified, or which altered effect of the note in any respect. The 
note was not avoided by alteration. Rem. & Bal. Code, §§ 3514-3515. 

By his last defense the respondent in substance contended that the 
appellants had released him from personal liability, and he introduced 
parol evidence to sustain this contention. Section 3512, Rem. & Bal. 
Code, being section 122 of the negotiable instruments act of 1899 
(Laws 1899, c. 149), reads as follows: ‘*The holder may expressly 
renounce his rights against any party to the instrument, before, at, 
or after its maturity. An absolute and unconditional renunciation of 
his rights against the principal debtor made at or after the maturity 
of the instrument discharges the instrument. But a renunciation 
does not affect the rights of a holder in due course without notice. A 
renunciation must be in writing unless the instrument is delivered 
up to the person primarily liable thereon.” In Baldwin v. Daly, 41 
Wash. 416, 83 Pac. 724, construing this section of the statute, we said: 
‘*This plainly provides that the renunciation of a debt must be in 
writing where the debt isevidenced by a negotiable instrument, and 
if, ‘renunciation’ is used therein in the sense of ‘ release’ there can 
be no question that the appellant must show a written renunciation 
in order to prove the allegations of his answer. Counsel for the ap- 
pellant argues that the word is used in a sense different from that of 
release, and that, while a renunciation must be by a writing, a re- 
lease may be proved by parol. But wecan not think the statute per- 
mits of this distinction. The words, ‘The holder may expressly re- 
nounce his rights against any party to the instrument,’ must refer 
to the release and discharge of a party to the instrument from his ob- 
ligation to pay it, else they can haveno legitimate meaning.” There 
was no written evidence of any renunciation or release of their claim 
by the appellants, nor had the note been surrendered to respondent. 
Construing all of the evidence most favorably to the respondent, we 
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find that he has failed to sustain any defense to the note, the execu- 
tion and delivery of which he has admitted. 

The trial court erred in denying appellants’ motion for a directed 
verdict. 

The judgment is reversed, and the cause remanded, with instruc- 
tions to enter judgment in favor of the appellants. 


—_—,, +, «, 


GIFT OF SAVINGS BANK DEPOSIT. 


? 
Union Trust and Savings Bank v. Tyler, Supreme Court of Michigan, June 6, 1910. 17 Det. Leg. N. 371. 


The possession of a savings bank book by the daughter of the deceased deposi- 
tor, together with evidence of a statement by the latter that she intended to have 
the money go to the daughter, and an indorsement in the book showing such 
intention, is sufficient to establish a gift of the book. 


Bill of interpleader filed by Union Trust and Savings Bank against 
John H. Tyler, administrator, et al. From the decree entered, de- 
fendant Tyler appeals. Affirmed. 

Esther Hynan, deceased, for many years prior to her death, had 
a savings account with complainant’s bank. She died September 
4, 1908, leaving several heirs, and among them defendant Catherine 
G>cden, her daughter. Sometime inthe year 1906, deceased took her 
bank book to complainant, an officer of which, at her request, wrote 
upon the book the following words: 


‘*In the event of herdeath, this account is payable to her daughter, 
Catherine Gorden.” 


A similar entry was made upon the account in complainant’s books. 

Early in August, 1908, deceased, being very ill, sent for her 
daughter, who, with her husband, went at once to the home of de- 
ceased. Upon their arrival, the husband testifies that they found 
deceased much out of breath, and fanning herself; that deceased said 
to her daughter, ‘‘ I thought you would never get here. I havesome- 
thing I want to give you.” 

The husband did not see deceased give the bank book to his wife, 
but it was shown him by his wife a few days later, but before Esther 
Hynan’s death, and it was shown by both of them to the complainant 
bank, before that event transpired. 

In a conversation had by deceased with one Elizabeth Rankin, an 
old friend, after the visit testified to by the husband, and about a 
week before her death, deceased said she had divided her property 
among her children; that she had it fixed up so it would be unneces- 
sary to probate, and that she thought she had got it all right so that 
Kitty, appellee, would draw the money. 

Both defendants having made demand upon complainant for the 
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money deposited, it filed itsinterpleader bill. Each defendant answer- 
ed, claiming the fund—Tyler, as administrator of the estate of Esther 
Hynan, and Catherine Gorden, as donee of a gift made to her by 
Esther Hynan in her lifetime. 

From a decree in favor of defendant Gorden, defendant Tyler ap- 
peals. 

Brooke, J. (after statement of facts): 

It is urged by appellant, and we do not understand it to be ques- 
tioned by appellee, that the indorsement upon the bank book 
was testamentary in character, and wholly inoperative to convey any 
interest in the fund, because lacking in all the statute formalities 1e]- 
ative to the execution of a will. 

There is no doubt that appellee can take nothing by virtue of the 
writing. Wethink it may be considered, however, as bearing upon 
the intention or desire of deceased to possess her daughter of this 
fund at the time of her death. 

At the time the indorsement was made, it is evident that deceased 
intended to retain possession and control of the deposit during her 
lifetime, but supposed that the indorsement would empower her 
daughter to draw the money after her death. 

Less than a month before her death, the book (without which the 
money cannot be drawn) passed from the possession of deceased into 
the possession of her daughter. 

The evidence of a gift from the mother to the daughter is neither 
very clear nor very satisfactory. It is apparent that noone, except 
the parties, was present at the moment the transfer was made, and 
the daughter’s lips are sealed as to what occurred. 

We are, however, of the opinion that meager as the proof of a gift 
is, it is still sufficient to support the inference drawn by the Circuit 
Judge that Esther Hynan in her lifetime, gave to the defendant, 
Catherine Gorden, the bank book evidencing the deposit, with the in- 
tention of conferring upon her daughter a present ownership in the 
fund. 

It may be conceded, as claimed by appellant, that the mere pos- 
session of the book by the daughter raisesnopresumption of ownership, 
but we think that the possession of the book coupled with the mother's 
statement to the daughter, in the, presence of her husband, and the 
further statement of the mother to witness Rankin, that she had fixed 
the matter so her daughter could get the money, indicates that the 
mother was unwilling, death being near, to have the daughter's right 
to the deposit rest upon the writing, and therefore, gave her the book, 
and with the book the deposit represented thereby. It must be borne 
in mind that for two years or more deceased had intended the deposit 
to go to her daughter at the time of her own death, and that at the 
time the daughter gained possession of the book, the mother was very 





702 THE BANKING LAW JOURNAL. 


ill and clearly expected to die in the near future. Conclusive evi- 
dence of a gift from parent to child is not necessary. 

In the case of Love v. Francis, 63 Mich. 181, this court said: 

‘‘It requires less positive and unequivocal testimony toestablish the 
delivery of a gift of a father to his children than it does between per- 
sons not related, and in cases where there is no suggestion of fraud 
or undue influence, very slight evidence will suffice.” 

See also Ellis v. Secor, 31 Mich., 184; Thatcher v. St. Andrew’s 
Church, 37 Mich., 263, and Bangs v. Browne, 149 Mich. 478, and cases 
there cited. 

That a valid gift of the money deposited in a savings bank may be 
effected by the delivery, to the donee, of the depositor’s pass book, 
with intent to give the donee the deposit represented by it, is settled 
law. 

See Cyc. vol. 20, p. 1239, where the authorities from the various 
States are collected. Reed v. Whipple, 140 Mich.; State Bank of 
Croswell v. Johnson, 151 Mich., 538. 

The judgment is affirmed with costs. 


—_———__+, 4,4, ____. 


AUTHORITY OF OFFICER OF CORPORATION TO ISSUE 
CHECKS. 


Underwood vy. Germania Life Insurance Co., Supreme Court of North Carolina, March 31, 1910. 
67 S. E. Rep. 587. 


The state manager of an insurance company has no authority to issue checks 
of the corporation to secure money to pay his individual indebtedness and the com- 
pany is not liable on checks issued under such circumstances. 


Action by John Underwood against the Germania Life Insurance 
Company. From a judgment of nonsuit, plaintiff appealed. Affirmed. 


Ciark,C.J. This isanaction on twochecks for $500 each drawn by 
the cashier of the Memphis agency of the defendant company in favor 
of R. B. Hall, its manager for North Carolina and Tennessee, and in- 
dorsed by him to the plaintiff. The plaintiff testified that Hall ‘‘ told 
me he had to get off a balance to his life insurance company, and, if 
I would arrange to let him have $1,000, he would return it to me.” 
No other consideration was shown. The plaintiff was a local agent 
of defendant company at Fayetteville, N. C. In brief, the manager 
of the defendant company, unable to remit the balance due by him 
to his company, borrowed $1,000 of the plaintiff, and afterwards in- 
dorsed to the plaintiff the company’s checks which he had caused a 
local agency to draw in his favor for the amount. If this was not 
the transaction, there is no shadow of a consideration to the company 
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forthe two checks. There is no evidence that the company owed 
Hall the $1,000 for which these checks were drawn. 

The loan was a personal debt of Hall, and the plaintiff knew the 
money was to be used to square Hall with his company, and he knew 
that Hall had no right to repay him with the company’s checks. His 
honor properly nonsuited the plaintiff. The money on plaintiff's 
own testimony was not borrowed in the name or on the responsi- 
bility of the company; besides, there is no evidence that it was with- 
in the scope of hisagency to borrow money for the company, and cert- 
ainly without express authority this was not within the function of 
an insurance agent. It was noterror to reject hearsay evidence of 
the subsequent statement of a vice-president of the company to prove 
such authority. If the agency had such unusual scope, it should 
have been shown by direct evidence. 

There is no evidence that any part of this $1,000 was ever sent the 
company, though, if the money had been sent to the company by 
Hall to make good his balance, this would not have created any in- 
debtedness by the company to repay the plaintiff the money borrow- 
ed from him by Hall. What benefit could it be to the company to 
receive what Hall owed it, if thereby it became indebted to the plain- 
tiff in that amount? There is no evidence that the company, if it 
received the money, knew that Hall had borrowed it of the plaintiff. 
There is no evidence of ratification by the company, and Hall had no 
authority to give the company’s check for his individual liability. 

The other exceptions require no discussion. 

The judgment of nonsuit is affirmed. 


——————— 


PAYMENT OF FORGED NOTE BY PERSON NAMED AS 
MAKER. 


Jones v. Miners’ & Merchants’ Bank, Springfield Court of Appeals (Missouri), May 4, 1910. 
128 S. W. Rep. 829. 


Where a person pays a forged note, on which his name appears as maker, to a 
bona fide holder thereof, he cannot recover the amount thus paid. 


Action by E. L. Jones against the Miners’ & Merchants’ Bank. 
From a judgment refusing to set aside a nonsuit, plaintiff appeals. 
Reversed and remanded. 


Cox, J. Action for money had and received, trial by jury, and, at 
the close of plaintiff’s testimony, the court offered to give a peremp- 
tory instruction to find for the defendant, and plaintiff took a nonsuit 
with leave to move to set same aside, filed his motion for that pur- 
pose, which was overruled, and he has appealed to this court. 

The facts disclosed by the record in this case are as follows: In 
November, 1903, G. A. Paul was in Jonesboro, Ark., and sold a span 
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of horses to the plaintiff, E. L. Jones, and received from Jones his 
promissory note which was in the following form: 


Jonesboro, Ark., November 17, 1903. 
Twelve months after date 1 promise to pay to the order 
of G. A. Paul, two hundred no-100 dollars. For value 
recetved negotiable and payable without defalcation or 
: discount and with interest from date at the rate of ro 
: per cent. per annum, and tf interest be not paid annually 
to become as princtpal and bear the same rate of interest. 
No. —. Due Nov. 16, 1904. E. L. Jones. 


This note is indorsed on the back as follows: 
G. A. Paul. 
It is also stamped on the face as follows: 


Received payment in sum of one hundred 
and fifty-nine and 18-100 dollars. 
Wm. Cooley. 

About the time that this note became due, plaintiff received word 
from defendant that it held his Paul note for $200, and plaintiff then 
had the cashier of the Bank of Jonesboro notify the defendant to 
send the note there and he would pay it. They sent the note to the 
Bank of Jonesboro, as requested, which plaintiff paid, but which, it 
afterwards developed, was a forgery; but plaintiff did not discover 
this until in January after he had paidit. The forged note was in 
the following form: 


11-18-1903. 
Twelve months after date I promise to pay to the order 
of G. A. Paul, two hundred dollars for value received, 
negotiable and payable without defalcation or discount, 
: and with interest from date at the rate of ten per cent. : 
: per annum, and tf interest be not paid annually to become : 
as principal and bear the same rate of interest. 
No. —. Due Nov. 19, 1904. E.L. Jones, Jonesboro, Ark. 


This note is stamped on the face as follows: 
Paid November 30, 1904. 
Bank of Jonesboro, Ark. 

The note is indorsed on the back as follows: 


Wawing protest, demand, notice and notice of 
non-payment, for value received, I hereby assign, 
transfer and indorse the within note to 
D. B. Loy, Cashier . G.A. Paul. 


And it is further indorsed as follows: 
Without recourse. D. B. Loy, Cashier. 
In January, 1905, Mr. McKinley, who owned the genuine note, 
sent it to an attorney at Jonesboro for collection. He notified the 
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plaintiff. On the 8th or gth of January, 1905, plaintiff went to his 
office, taking with him the forged note which he had paid in Novem- 
ber, and, on a comparison with the note which the attorney held, dis- 
covered for the first time that he had paid a forged note. Plaintiff 
did not notify defendant bank of the fact that the note which he had 
paid to them was a forgery and demand a return of the money until 
April 8, 1905. Paul, the payee in the original note, and from whom 
defendant bank claimed to have purchased the forged note, failed and 
absconded on January 5, 1905. The defendant refused to return the 
money upon plaintiff's demand, and this suit followed. 

It is clear in this case that the money paid by plaintiff to defen- 
dant was paid under the mistaken belief that he was paying a genu- 
ine note, and were this forged instrument, in form, not a negotiable 
note, there could be no question that plaintiff could recover, for the 
general rule is that money paid without consideration and under mis- 
take as to the facts may be recovered. But when the payment is 
made upon a supposed negotiable instrument an exception to the gen- 
eral rule prevails. In Price v. Neal, 3 Burrows, 1354, decided in 1762, 
it was held that the drawee of a negotiable instrument was bound to 
know the signature of the drawer, and, if the drawee in a forged bill 
accepted and paid it upon the mistaken belief that it was a genuine 
bill, he could not, upon discovery of his mistake, recover the money 
so paid from one who was a holder in due course of the instrument, 
even though it werea forgery. Thisrule, harsh and unjust as it may 
seem, has been adhered to since that time by many courts of high 
standing, and we might say that by the great weight of authority it 
has, until a comparatively modern date, been considered the establish- 
ed rule in all transactions involving commercial paper. 

In all these years no court has ever tried to justify this harsh rule 
upon any other ground than that ot necessity. Its promulgation was 
based upon the existence of a supposed necessity to protect the hold- 
ers of commercial paper; but in its application it has often resulted 
in the protection and encouragement of the forger as well, and the 
disposition of the courts of recent years has been to restrict rather 
than to enlarge its application. Many courts of high standing have 
repudiated it entirely, and, while recognizing the necessity of pro- 
tecting the innocent holder of commercial paper, have not forgotten 
that the principles of right and justice should characterize transac- 
tions involving commercial paper as well as those growing out of the 
other affairs of life; and as a result a more equitable rule has been 
promulgated, and the tendency of the later decisions is to permit one 
who has paid money upon forged commercial paper to recover it, if, 
by doing so, no injury will result to the one required to repay. If, 
however, to require a repayment of the money will place the party in 
a worse position than he would have been if the forgery had been dis- 
covered before payment and payment refused, then, by reason of 
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the fact that to require a repayment of the money in such case would 
result in injury to a party who was a bona fide holder in due course 
of the forged instrument, the loss must be borne by the party paying 
the money, and it cannot be recovered. See notes under First Na- 
tional Bank of Libson v. Bank of Windmere, 1o L. R. A. (N. S.) 1-74, 
and the conclusion as therein expressed on pages 73and 74. This 
later rule has in it the element of equity and justice that was entirely 
wanting in the former, for upon no principle of equity or justice can 
it be said that if a party, whose name has been forged to an obliga- 
tion purporting to bind him to pay a sum of money, discovers the forg- 
ery and refuses to pay, the money cannot be recovered in a suit at 
law and at the same time say that, if he was deceived by the forgery 
and paid over the money under mistake and in the honest belief that 
the signature was his own, he cannot recover it back if the man he 
paid it to was a bona fide holder of the forged paper. 

Had the same transaction occurred in relation to any other busi- 
ness matter between the same parties, the one receiving the money 
would be required to repay and look to the man who had deceived 
him for reimbursement, as in equity and good conscience he ought 
to do; but, when the transaction relates to commercial paper, desire to 
protect a bona fide holder of such paper has caused the courts to brush 
aside the salutary rules that govern in other matters, and, upon the 
false premise of the existence of a necessity to protect the holders of 
commercial paper, have established a rule that often, in effect, pro- 
tects the forger, who may be expert enough to perform his nefarious 
work with such nicety as to deceive the ordinary businessman. Un- 
der this rule the forger and his accomplices run no risk in the forgery 
itself. The only risk they incur is the risk of detection before the 
forged instrument can be gotten into the hands of an innocent hold- 
er. This done, and his work is complete, and there is no recourse. 

We cannot give our sanction to such a rule and should not hesi- 
tate to repudiate it, as many other courts have done, but for the fact 
that this rule has come to be the settled law of this state in a way 
that will control our action until a different rule shall be adopted by 
a power that is superior tous. Applying this rule to this case, the 
only question left is whether or not this rule applies to the maker of 
a negotiable promissory note. The weight of authority is that it does. 
Cooke v. U. S., 91 U. S. 389, 23 L. Ed. 237; Bank of U.S. v. Bank 
of Georgia, 10 Wheat. 333, 6 L. Ed. 334; Johnston v. Commercial 
Bank, 27 W. Va. 343, 55 Am. Rep. 315. 

If a bank is bound to know the signature of its depositors, and 
on payment of a forged check toa holder in due course cannot recover 
it back, then, on principle, the maker of a check or promissory note 
should be held to know his own signature, and, if he pays it to a hold- 
er in due course, should bein no better position than the drawee in 
a check. Therefore, the plaintiff cannot recover this money if de- 
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fendant was, at the time the money was paid, a holder in due course 
of the forged note. This, however, does not result in the affirmance 
of this judgment. When payment of the money by mistake and the 
forgery were shown by plaintiff, he made a prima facie case, and bur- 
den of showing that defendant was a holder in due course rested upon 
defendant. Sess. Acts 1905, p. 250, $$ 54-59 (Ann. St. 1906, $§ 463-54 
to 463—59), and upon this question plaintiff was entitled to take the 
judgment of a jury. 

For the failure of the court to set aside the nonsuit, the judgment 
will be reversed, and the cause remanded. All concur. 


——eeh, 


BANK STOCKHOLDERS NOT DEPOSITORS AS TO 
SURPLUS. 


Wedemeyer v. Hindelang, Supreme Court of Michigan, June 6, 1910. 126 N. W. Rep. 708. 


The stockholders of a bank, closed for liquidation, are not entitled to be con- 
sidered depositors in the bank as to the surplus fund. They are not in any way 
creditors of the bank as to their proportionate share of the undivided surplus, and 


they cannot defend upon that ground when sued on their statutory liability to the de- 
positors. 


Suit by William W. Wedemeyer, receiver of the Chelsea Savings 


Bank, against Victor D. Hindelang and others. From a decree for 
complainant, defendants appeal. Modified and affirmed. 

It is provided (Comp. Laws, § 6135) with respect to banks organiz- 
ed under the laws of this state: ‘* The stockholders of every bank 
shall be individually liable, equally and ratably, and not one for an- 
other, for the benefit of the depositors in said bank to the amount of 
their stock at the par value thereof, in addition to the said stock. 
**” It is also provided (section 6102) that: ‘The board of direct- 
ors of a bank may declare a dividend of so much of the net profits of 
the bank, after providing for all expenses, losses, interest, and taxes 
accrued or due from said bank, as they shall judge expedient; but 
before any such dividend is declared not less than one-tenth of 
the net profits of the bank for the preceding half year, or for such 
period as is covered by the dividend, shall be carried to a surplus fund 
until such surplus shall amount to twenty per cent. ofits capital stock.” 
The capital stock of the Chelsea Savings Bank, which is a state bank, 
is $100,000. When the bank was closed for liquidation, it appeared 
to have a surplus fund of $95,000, besides several thousand of dollars 
of undivided profits. It owed regular depositors commercial and sav- 
ings, more than $1,000,000. Various dividends have been declared 
and paid out of the assets of the bank. The receiver of the bank on 
April 29, 1908, procured an order from the proper court requiring the 
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stockholders of the bank to pay to him, for the benefit of depositors 
in the bank, an amount equal to the par value of thestock. The as. 
sets of the bank coming to the hands of the receiver will fall more 
than $100,000 short of paying depositors. He estimates that, on ac- 
count of the insolvency of certain stockholders, the amount realized 
by enforcing the stockholders’ statute liability will be very much less 
than $100,000. To enforce the aforesaid order of the court, the receiy- 
er filed his bill in chancery against certain stockholders. Defendants 
answered, and in their answer contend that the stockholders are en- 
titled to be considered as depositors to the amount of the surplus of 
the bank. The decree of the court below denied this contention, and 
required the stockholders to pay an amount, respectively, equal to 
the par value of the stock, with interest from December 2, 1907, which 
was the day the bank was closed by the banking commissioner. 
Certain defendants have appealed from the decree, and they present 
for determination the point which has been referred to, and, also, the 
one that the court erroneously fixed the date from which interest 
should be charged against them. 

Argued before Ostrander, Hooker, Moore, McAlvay,and Brooke, J.J. 


OsTRANDER, J. (after stating the facts as above). No authority 
has been presented, and we assume none can be found, sustaining the 
proposition that the assets of a bank, carried in its surplus fund, are 
in any sense deposits in the bank, or that the stockholders are, to 
the amount of said fund, depositors in the bank. Undoubtedly the 
surplus belongs to the stockholders; so does the capital, and, for 
that matter, so dothe undivided profits. But would it be contended 
that in liquidating the affairs of a bank the amount of the surplus is 
a debt due to stockholders to be proved and paid ratably with the 
claims of other creditors? Undoubtedly an actual surplus may be 
reduced by the division thereof and the payment of proportional shares 
to stockholders. Butuntil such division is made and the amount div- 
ided is separated from the total of the assets and distributed to individ- 
uals it is owned by the shareholders collectively and is by them col- 
lectively embarked just as the capital of the bank is embarked in the 
adventure of banking. Except asa surplus fund is required by the 
law, itis a fund created and augmented for convenience and profit, 
and, like the capital, is payable out of the assets of the bank after the 
creditors have been paid in full. Stockholders are not creditors of 
the bank to the amount of a proportional share of the surplus. They 
have not lent the money represented by the surplus to the bank. 

There is no reasonable construction of the statute which supports 
the contention of the appellants. The meaning of the word ‘‘ depos- 
itors,” as it is employed in the statute, is a somewhat restricted one. 
State Savings Bank v. Foster, 118 Mich. 268, 76 N. W. 499. 42 L. R. 
A. 404. A surplus is not only required by the law to be created, it 
is recognized, after its creation, in the directions concerning the 
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deposits which the bank may make (section 6116), and in the limita- 
tion of loans which may be made by the bank (section 6141), as a 
part of the working capital of the bank. The statute liability of a 
stockholder ‘‘ for the benefit of the depositors in said bank” is not 
that of asurety. Foster v. Row, 120 Mich. 1, 79 N. W. 696, 77 Am. 
St. Rep. 565. It is created for the benefit of depositors only, and is 
in addition to the benefit to be derived by them from the ordinary as- 
sets of the bank. It cannot be presumed that this liability was crea- 
ted to protect the surplus or that the word ‘‘ depositors” is employed 
in the statute with other than its ordinary meaning in the business 
of banking. The court below was right in so deciding. 


Ss 


NOTICE OF FRAUD. 


Reeves v. Letts, Kansas City (Mo.) Court of Appeals, May 2, 1910. 128S. W. Rep. 246. 


Mere suspicion that a negotiable note is without consideration, or was obtained 
by fraud, brought home to the transferee, is not sufficient to defeat a recovery. 

Action by Paul S. Reeves and another against W. T. Letts. The 
defendant had judgment before a justice of the peace, but on appeal 
to the circuit court there was a directed verdict and judgment in 
favor of plaintiffs, from which judgment defendant brings error. 
Affirmed. 


Joxunson, J. Wesaid, in Bank v. Leeper, 121 Mo. App. 694, 97 S. W. 
638: ‘* The law is that, if one purchases a negotiable note in the usual 
course of business, for value, before due, without notice of any in- 
firmity therein, he can hold the maker, though such maker received 
no consideration therefor. Ifsuch note is shown to have originated 
in fraud, the holder must then show that he purchased bona fide, be- 
fore due, and for value. ‘When the general proof is made by the 
holder that he received the paper before due, bona fide, and for val- 
ue, it then devolves upon the maker to prove the holder had actual 
notice of the specific facts which would render it originally invalid. ’ 
Johnson v. McMurray, 72 Mo. 278. Mere knowledge of facts which 
would ordinarily put one on inquiry will not do. There must be act- 
ual notice. Hamilton v. Marks, 63 Mo. 177; Jennings v. Todd, 118 
Mo. 296, 24S. W. 148, 40 Am. St. Rep. 373; Mayes v. Robinson, 93 
Mo. 114, 5 S. W. 611; Donovan v. Fox, 121 Mo. 236, 25 S. W. 915; 
Borgess v. Vette, 142 Mo. 573, 44S. W. 754, 64 Am. St. Rep. 567. 
And it is well settled that mere suspicion that a negotiable note is 
without consideration, or was obtained by fraud, brought home to the 
transferee before he acquires the note, will not be sufficient to de- 
feat a recovery.” 

Following this rule, we approve the action fo the trial judge in 
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directing a verdict for plaintiffs. There is no evidence in the record 
to support a reasonable inference that they had knowledge of the in- 
firmity, and thereis abundant evidence to show that they had no such 
knowledge, but purchased the note in good faith. In such state of 
case, there was no issue of fact tosend tothe jury. Bank v. Hainline, 
67 Mo. App. 483. 

The judgment is affirmed. 


SS EE — 


ENTRY IN PASS BOOK NOT AN ADMISSION. 


Lucks v. Northwestern Savings Bank, St. Louis Court of Appeals (Mo.) May 3, 1910. 128S. W. Rep. 19. 


An entry of a deposit in a savings bank passbook is frzma _facze proof that the 
deposit was made; but,where the bank afterwards cancels such an entry, and intro- 
duces proof tending to show that it was erroneous, the entry cannot be regarded as 
an admission by the bank that the amount entered was deposited. 


Action by Herman Lucks against the Northwestern Savings Bank. 
From a judgment for plaintiff, defendant appeals. Reversed and re- 
manded. 


Goong, J. This plaintiff asked and obtained a judgment for $197.10 
against the defendant bank as being the balance due him on his ac- 
count. Said action was filed August 14, 1906. Defendant admitted 
owing only 75 cents, thereby putting in issue $196.35 of the amount. 
Plaintiff testified he had deposited said sum of $196.35 in the bank on 
May 14th, and an entry on his passbook made by the teller of the 
bank, as theteller admitted on the witness stand, showed a deposit to 
plaintiff’s credit on said day, either of $196.35 or $190.35. There wasa 
controversy as to whether the third figure of the entry was ‘‘6” or ‘‘o.”’ 
However, the bank denied plaintiff made a deposit of either $196.35 
or $190.35 on May 14, 1906, and introduced testimony to prove he did 
not deposit either sum. 

The bank’s contention was that a man named Vossmeyer deposited 
$190.35 on May rg4th, and this deposit by Vossmeyer was, by mistake, 
entered as a credit on plaintiff’s passbook. After May 14th plaintiff 
did not hand in his passbook to the bank to be balanced until the 
middle of July, when on comparing said book with his account as 
shown on the books of the bank, no entry corresponding to the de- 
posit of May 14th was shown on the bank’s books, and hence the tell- 
er drew a line through said entry on the passbook before returning 
the latter to plaintiff, who, on seeing the erasure, protested against 
it. There was further testimony for the bank that no deposit of $196.35 
was made by any one on the day in question, and that only one 
person (Vossmeyer) made a deposit of the other amount. It ap- 
pears from the record, the attorney for the bank, during the trial, ad- 
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mitted plaintiff had made a deposit of some amount not stated or 
known, on said day. This admission was made in explanation of 
how the teller came to make an entry, though an erroneous one, in 
plaintiff's passbook. 

Without going further into the details or stating the various de- 
posits made by plaintiff and checks drawn by him from March 19, 
1906, to July 27, 1906, the date of the last transaction shown, we will 
state the effect of the evidence and the admissions of defendant’s 
counsel, which is this: If plaintiff deposited $196.35 on May 14th, 
then the bank owed him said amount, plus 75 cents, or the amount 
he sued for, $197.10. If he made a deposit of $190.35, then the bank 
owel him that, plus 75 cents,or $191.10. If he did not deposit either 
of those sums, nevertheless the bank must have owed him more than 
75 cents, the amount admitted in its answer to be shown by its books; 
for the books showed no deposit on May 14th, and it is conceded he 
made a deposit on that day. The teller testified there was a surplus 
of $40 in cash at the close of the day’s business, which could not be 
accounted for from the books of the bank and was putin an envelope 
and laid aside. Much evidence was introduced, including the testi- 
m>ny of various entries from plaintiff’s account on the books of the 
bank, the deposit by Vossmeyer, testimony of the bank’s officials as 
to the system of bookkeeping and the positive testimony of the teller 
that plaintiff did not deposit either $196.35 or $190.35 on May 14th, 
though, as said, the teller admitted plaintiff must have been in the 
bank and have presented his passbook. 

The points raised on the appeal relate to the court’s rulings on 
instructions. The first instruction requested by defendant and re- 
fused by the court proceeded on the theory that plaintiff was not en- 
titled to a verdict for more than 75 cents unless the jury found he had 
made a deposit of $196.35 on May 14th. This instruction manifestly 
was erroneous, because the concession of defendant’s counsel that a 
deposit had been made by plaintiff on May 19th would carry the bank’s 
liability to plaintiff beyond 75 cents. 

An instruction was given by the court of its own motion in which 
the jury were advised, in substance, as follows: That defendant ad- 
mitted owing plaintiff 75 cents, admitted further he had made a de- 
posit on May 14th, admitted its teller made the entries in plaintiff's 
passbook introduced in evidence, and in view of those admissions the 
only matter in dispute and issue to decide was the amount of the de- 
posit on May 14, i906; that if the jury believed plaintiff deposited 
$196.35, they would find a verdict in his favor for $197.10, with inter- 
est from the date the action was filed; that, if they believed he did 
not make a deposit on that day in said amount, they should determine 
from all the facts and circumstances in evidence the true amount de- 
posited by him, add to said amount 75 cents, and render a verdict for 
plaintiff for the sum, together with interest from the date the action 
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was filed. With that part of the instruction we find no fault as the 
record stands; but the court then proceeded to charge as follows: 
‘¢ The jurors are further instructed that the burden is upon plaintiff 
to prove his case by a preponderance, that is to say, the greater 
weight of the evidence, and in this connection you are instructed 
that the entries made by defendant on plaintiff’s passbook are admis- 
sions by defendant company that the amounts so entered were depos- 
ited by plaintiff with defendant. When the amounts so entered are 
disputed by defendant, it devolves upon the defendant to furnish to 
your satisfaction a reasonable explanation of such entries.”’ 

We cannot support the quoted part of the instruction, because it 
singled out the entries in the passbook and commented on them ina 
way to give them undue weight and emphasis in the minds of the 
jury. The entries made a prima facie case in favor of plaintiff, and 
would have done so on proof they were made by the bank’s officers, 
apart from his positive testimony in corroboration of them. But as 
the bank canceled the entry of May r4th, on first detecting it, and of- 
fered a mass of testimony tending to prove it was erroneous, the en- 
try cannot be regarded as an admission. However, it was perfectly 
proper for the entry to go in and have attached to it the importance 
the jury might deem it deserved, considered along with all the other 
evidence in the case. McKeen v. Bank, 74 Mo. App. 289; Quatrochi 
v. Bank, 89 Mo. App. 500; Bank v. Morgan, 117 U. S. 106, 6 Sup. Ct. 
657, 29 L. Ed. 811; First Nat. Bank v. Clark, 134 N. Y. 368, 32 N. 
E. 38, 17 L. R. A. 580; Tallcot v. Bank, 53 Kan. 480, 36 Pac. 1066, 
24 L. R. A. 737; 1 Morse, Banks (4th Ed.) §$§ 290, 291. We think, 
in instructing the entry was an admission the amount entered had 
been deposited by plaintiff, the court gave over emphasis and weight 
to it. The courts of this state in numerous cases have condemned in- 
structions which seized on some item of evidence bearing on an issue 
and lent to it undue prominence by comments. We have been re- 
luctant to reverse the case, but have concluded we cannot feel sure 
the jury were not induced to attach overmuch importance to the 
entry in the passbook by the form of the court’s instruction. 

The judgment is reversed, and the cause remanded. All concur. 


MONETARY OUTLOOK. 


The purchasing power of a dollar is greater than it was a year ago. In July and 
every subsequent month of 1909 we exported gold on balance, whereas we are to- 
day drawing the metal from Europe. Demands for new capital were satisfied to the 
extent of fully $1,000,000,000 during the first half of 1910, so that the applications 
during the next six months will be comparatively light. The recession in general 
trade that unquestionably has begun will release funds about the time our agricul- 
tural requirements are greatest. Finally, the machinery provided for utilizing emer- 
gency currency can be set in motion if necessary. These governing facts deserve 
recognition in considering the monetary outlook.—W. Y. Journal of Commerce. 











Warehouse Receipts as Bank Collateral. 


BY E. B. KIXMILLER, OF CREDIT DEPARTMENT, 
CONTINENTAL NATIONAL BANK, CHICAGO, 
AND C. H,. LAMBACH.,. 





WHAT IS A WAREHOUSE RECEIPT? 


A warehouse receipt has been defined as a simple contract between the owner of 
4 . . 

the goods and the warehouseman, binding the latter to store safely and the 

former to pay a consideration for such storage.' That definition lays emphasis 


on the bailment side of the transaction. A receipt is, however, more than mere evi- 
dence of a bailment. According to commercial usage today a warehouse receipt is a 


document of title. Such commercial usage permits in many cases a transfer of the 
receipts from hand to hand to operate as a transfer of the property. Often, where 
the transaction is merely a bailment, a transfer of a receipt would not necessarily in- 
volve a transfer of title. 

We may define a warehouse receipt as a CONTRACT OF BAILMENT, BE- 
TWEEN THE OWNER OF THE GOODS AND THE WAREHOUSEMAN SERV- 
ING AS A DOCUMENT OF TITLE AND BEING EITHER NEGOTIABLE OR 
NON-NEGOTIABLE ACCORDING TO THE OBLIGATIONS ASSUMED BY THE 
WAREHOUSEMAN ACCORDING TO STATUTORY PROVISIONS. 

The distinction between negotiable and non-negotiable receipts is one well estab- 
lished in the commercial world. If the receipt calls for delivery to a certain specified 
person, the obligation of the warehouseman is toward that person alone. A transfer 
of such a receipt will operate as an assignment of the contractual rights entitling the 
assignee to possession. It will, though, never free the assignee of equities and de- 
fenses good against the transferor. Where the receipt is such that the warehouseman 
assumes to deliver to the bearer or to order of a specified person, the receipt is nego- 
tiable. In the latter situation the receipt is the representative of the goods. A 
transfer of it serves as a constructive delivery of the goods themselves.” 

A warehouse receipt to be valid must combine several essential features. The 
goods must be definitely described, i. e., sufticient means of the identification of the 
property embodied in the instrument. Where a receipt calls for 1,000 pounds of 
wool in a certain warehouse, and there is a variety of wool in store, obviously the re- 
ceipt is too indefinite. If, though, the receipt calls for 1,000 pounds of X grade 
Ohio scoured, there is held to be a sufficient designation, even where the quantity is 
stored in mass with a larger quantity. Just what is indefinite is a matter resting 
largely in the court. Ordinarily, what is reasonably definite is sufficient. ‘+1,000 bu. 
of No.1 wheat and No.2 red or an equivalent in flour,miller’s mixed,” was held not to be 
too indefinite.* The location of the warehouse should also be set out. Here again 
the matter of definiteness is one of reasonable interpretation. A receipt for grain 
stored ‘‘in our system of elevators” is sufficiently certain and binding as to all grain 


stored in the state. The necessity of definiteness is, of course, apparent to a bank 


1. Hale v. Milwankee Dock Co., 29 Wis. 482. 

2. In Uniform Commercial Acts, p. 188. 

3. Merchant's Bank of Detroit v. Hibbard, 48 Mich. 118. 

4. Swedish American Nat'l Bank v. Gardiner First Nat'l Bank, 69 Minn. 98. 
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making advances. If goods are not specifically set out, no title will attach to any 


particular lot, and the warehouseman will be liable for only those commodities in the 
warehouse at the time the holder calls for delivery. A substitution affords no right 
of action, because the bank cannot aver title to the goods removed. Where indefi- 
nite, though if the bailor has set aside certain goods for the benefit of the transferee 
of thereceipt, he is then estopped to deny that such goods are the property of the 
pledgee.® 

Where a receipt for certain packages is issued, it is important to note that any 
description of such packages is binding on the warehouseman only so far as external 
marks are concerned.® If therefore, the packages are described as being tubs when 
they are in reality kegs, the-warehouseman is estopped to deny the terms of receipt. 
However, where the kegs are said to contain brass screws and contain nails, no estop- 
pel as to the invisible contents is raised. It is, therefore, necessary for the bank ac 
cepting paper to investigate on their own behalf as to the true character of the goods 
put up as collateral. Failure to do so will often permit a false description to vitiate 
the value of the collateral. 

A warehouse receipt to be of any avail, must be issued by one in actual posses 
sion of the goods.* So the indorsement and transfer of warehouse receipts for goods 
will not constitute a valid pledge of the goods for which the receipts are hy pothecated 
if the company issuing them has no possession and control over the goods, or the 
property therein named has not been set apart and distinguished so that it can be 
found and identified by the receipts.* Not only is possession on the part of the 
warehouseman vital, but a delivery of the goods must have been made to the ware 
houseman. If a debtor issues a warehouse receipt on his own property to secure his 
creditor where the property remains in possession of the debtor, such a receipt will be 
void as against other creditors. A bank advancing on such a receipt must lose in a 
contest.” 

A warehouse receipt may, as in many cases of the storage of grain be evidence 
either of a bailment or of a sale. What is the nature of the transaction depends 
both on custom and agreement. If the grain be bailed with the option on the part 
of the warehouseman of either returning a like amount and quality or of paying the 
market price at time of demand, a debt is created merely and we have a sale.'"" In 
such a case were the warehouseman to become insolvent, the bank loaning on the re 
ceipt must come in with other creditors. If the agreement is that there shall be at 
all times sufticient grain to meet the demand of the bailor and that he shall have right 
to call for grain the transaction is a bailment purely.'’ The insolvency of the ware- 
houseman then will not affect the bank since in loaning on the receipt, it does not 
become a creditor of the bailee of the grain. The former amounts to an assignment 
of a chose in action;’ the latter to a constructive delivery of the grain itself. 

As a general rule a warehouse receipt to be such in the eyes of the law must be 
issued by a person engaged in the general business of storing goods for compensation 
or profit.!2 The warehouseman must also be some one other than the owner of the 
goods according to the weight of authority. It is thus evident that not every bailee 
‘an issue these quasi-negotiable instruments. 


5. Hoffman v. Schoyer, 143 [1]. 598. 
3. Hale v. Milwankee Dock Co., 29 Wis. 482. 
. Union Trust Co., v. Trumbull, 187 Ill. 146. 
. Trambu!l v. Union Trust Co., 33 Ill. App. 
Thorne vy. First Nat. Bank, 37 Ohio State, 2 
. Chase v. Washburn, 1 Ohio State, 244. 
. James v. Plank, 48 Ohio State, 298. 
. State v. Stockton, 30 Oregon, 36. Ward v. American Trust Co..71 Ill. App. 20. 





WAREHOUSE RECEIPTS AS BANK COLLATERAL. 715 


In addition to the above features there may often be statutory restrictions or 
stipulations as to form and conditions embodied that are essential to make the receipt 
valid. Any pledge will be invalidated if the receipt hypothecated does not comply 
with the requirements of such statutes. It is incumbent on the bank, therefore, to 
determine the validity of all receipts received in the jurisdiction of their issue. 

It not infrequently occurs that a warehouseman to perpetrate a fraud will issue a 
receipt for his own goods to a fictitious person. This receipt will then be hypothe- 
cated in the name of the fictitious bailor. The rights of such a bona fide holder are 
rather uncertain. If there are any goods actually deposited, as between the warehouse- 
man and the bona fide purchaser the warebouseman will be estopped to deny the own- 
ership of the holder. It may be, though, that the contest is between the creditors of 
the warehouseman and the holder. In such a case the difliculty at once encountered 
is the fact that the warehouseman is virtually both bailor and bailee. The possession 
and control of the goods are in him. To constitute a valid pledge it is essential that 
the pledgor have delivered the goods up in such a way as to take them out of his con- 
trol and possession. Such being the case the above pledge must be invalid, and the 
person taking the receipt will lose in a contest with other creditors. A bank ad- 
vancing money on paper issued by a warehouseman to protect itself must ascertain the 
true identity of the depositor of goods. If it fails to do so its position may be that of 
the holder of an illegal receipt. 

The same degree of care is necessary in ascertaining whether the receipt is issued 
for goods of the warehouseman in his own name. In many states by Statute such re- 
ceipts are forbidden. Where such is the case a pledge of the paper as collateral for 
a loan is invalid because illegal. In other states the warehouseman, although permit- 
ted to issue such receipts, is compelled by law to state the fact that the receipt is for 
his own goods. Failure so to state gives the bank a civil remedy against the ware- 
houseman if sustaining any loss, It alsoaffordsacriminal action. The security, though, 
is the responsibility of the warehouseman and not the goods purported to be pledged. 
The former is not what the bank desires. It is generally as incumbent on the bank to 
investigate the ownership of the goods in the case of the spurious transaction at hand 
as where the warehouseman has used a fictitious person as a cloak to cover his ownership. 

SOUNDNESS AS COLLATERAL. 

Warehouse receipts represent in many ways a more desirable form of collateral 
than much other offered as security for loans. The statement of a person or firm re- 
garding a loan to meet the approval of a banker must show a ratio of quick assets to 
current liabilities of two to two and one-half to one. Those assets include ordinarily 
cash on hand, bills and accounts receivable, and merchandise. Warehouse receipts 
are of the third class. The value of the statement is based on the integrity of the 


borrower, and competency of his business management. The assets forming the basis 


of the security are not within the control of the bank. They must rely on the care 


with which the business affairs of their debtor are managed. In the case of the ware- 
house receipt, though, the bank acquires a title or special interest in the goods them- 
selves. If the market for those goods is stable and the goods are saleable, the bank 
in accepting them is not compelled to rely on the soundness of a statement and the 
business capabilities of a borrower. The disposition of the collateral rests alone in its 
hands. 

Those instruments are after all but the representatives of the goods themselves. 
The pledge vests the property in the bank. 


13. Geilfuss v. Corrigan 95 Wis. 651; Thorne vy. First Nat. Bank, 37 Ohio State 254; Trumbull v. Union 
Trust Co., 137 Ill. 146, 37 Ill. App. 319. 
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The question confronting the banker is whether he is actually getting the interest 
in the goods that he appears to. The recent case of Durant and Elmore in their de- 
fraudation of several New York banks is illustrative of that difficulty. There could 


exist no question of the value of wheat as collateral. Failure to get wheat as the receipt 


called for was the source of the loss. The bank is therefore called on in every case to 
ascertain the legal validity of its receipt. We have already seen several instances of 
that necessity. Several others will be spoken of in the following section. 

As a general proposition the bank can loan safely if it is assured of the integrity 
of the borrower and of the warehouseman. The possibilities of fraud in such a case 
are minimized. They are, though, not entirely obviated. To be completely assured 
as searching an investigation should be made of the legal validity of a receipt as is 
given to any other form of security. Failure to exercise such a degree of care is the 
chief cause of losses. 


NEGOTIABILITY. 


A warehouse receipt, in the absence of statute, is not a negotiable instrument in 
the commercial sense. If one takes under such circumstances by a transfer of the re- 
ceipt, he is in the same position as if he purchased the property itself.'’ Where a 
bank loans on such a paper, its interest in the property is just what the borrower had. 
If his title were imperfect, so would be that of the bank. How far statutory changes 
have made it possible for a person to convey a better title than he possessed is a mat 
ter of much uncertainty and diversity. The uniform law proposed by the commis- 
sioners on uniform state laws makes warehouse receipts quasi-negotiable. New York 
has enacted this law. It provides that any one, either owning or entrusted with 
possession or custody of a receipt, may negotiate or convey such title as the original 
depositor had. This, it will be seen, carries the warehouse receipts one step nearer 
the rank of a promissory note. At common law one only obtained the title of the vendor. 
In this case the vendor may have a voidable title or he may have no title at all. If 
he is entrusted with a possession that is sufficient. To illustrate, we can take a buyer 
of goods pledging a warehouse receipt. The bank holds a receipt which it is to deliv- 
er over to this buyer on payment of the purchase price. He secures their consent to 
use the warehouse receipt temporarily in order that he may inspect the goods. In- 
stead of using the receipt for that purpose, the purchaser takes it to another bank and 
borrows on it. In such a case, the person taking the receipt as collateral secures a 
good title. The one negotiating had a possession and was thus able to convey the 
title of the original depositor. If, though, the original depositor had stolen the 
goods or the pledgee of the receipt had stolen it, the bank taking the instrument acquires 
no rights as against the true owner. In this respect the receipt is not truly negotia- 
ble. A promissory note, when negotiated, even under such circumstances, is valid as 
against the maker. It would seem that the quasi-negotiable character of the ware- 
house receipt is based on an estoppel. Mechem says of sale of a receipt by one only in 
possession: '® *‘* If the true owner of the goods permits another to appear to be the 
legal holder of a bill of lading or warehouse receipt, he will so far clothe him with an 
ostensible title that a bona-fide purchaser upon the indorsement and delivery to him 
of the bill of lading or receipt will obtain an indefeasible title to the goods.’ This 
will be true as in the case of a sale of goods if the true owner voluntarily permitted 
the bill of lading or receipt to be so possessed even though his consent was induced 


14. 15 Barb. N. Y. 508, De Wolf v. Gardner; Commercial Bank v. Cold, 59 Am. Dev. 165. Wardvy. 
American Trust, 71 Ill. App . 20. 


15. Mechem on Sales, § 166. 


16. Conrad v. Atlantic Insurance Co., 1 Pet. (CU. 8S.) 386; Newhall v. Central Pacific R. R. Co., 51 Calif: 
245. 
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by fraud or mistake; '* but it will not be true where the true owner had not consent- 
ed but the bill of lading or receipt was obtained by finding, theft, or the like.” 

It is thus evident that the bank in accepting paper must be assured both of the 
title of the original depositor and of the voluntary entrusting by him to the borrower 
of possession of the receipt. The quasi-negotiability exists by virtue of the fact that 
a partial fraud (as a misrepresentation) although sufficient to allow a rescission of the 
sale as between vendor and vendee will not be sutticient to cut off the rights of a bona 
tide holder. 

It follows, then, that a vendor's lien or a right of stoppage in transitu is cut off 
by the negotiation of a receipt to a bona fide holder. A chattel mortgage, if record- 
ded, is not cut off. Further, one taking a receipt in good faith takes as against the 
creditors of the indorser or owner. 

In general it may be said that when a receipt is made payable to bearer or order, 
it is quasi-negotiable and will fail only if the bailee has not a sufficient possession to 
make a transfer operate as a constructive delivery. Such a delivery can be made by 


one possessed of title or of the receipt with the consent or knowledge of the owner. 


DUTIES OF THE WAREHOUSEMAN. 


The warehouseman has duties imposed on him both as to care of the goods and 
their proper delivery. The warehouseman is liable only where his negligence results in 
damage to the goods.'* He is not an insurer, in any way, nor does his contract of 
bailment ordinarily require him to carry insurance of any kind.'* It may be proven, 
though, that he is bound to insure either by evidence of a custom or by express agree- 
ment. The warehouseman may deliver only to a person entitled to possession, to his 
agent, or toa person entitled to possession under the receipt. If he misdeliver, the 
warehouseman is liable, save where a person as a thief presents a receipt properly in- 
dorsed and a delivery is made innocently. 

The warehouseman has a lien on goods for charges and he can enforce it against 
the debtor at any time he deposits any goods. The person taking a receipt should 
always see that he is taking free of any charges. The lien is such that possession 
may be retained until satisfaction is obtained and must be maintained to render the 
lien valid. 

The chief source of fraud in this form of collateral arises where receipts are issued 
without the deposit of any goods or where the goods are delivered and the receipt 
not taken up. In either case there must be dishonesty on the part of the agent of 
the werehouseman. The liability of the warehouseman for the acts of his agent in 
such an instance is disputed.*” The weight of authority seems to be that he is not 
liable. If the warehouseman himself is a party to such a fraudulent transac- 
tion he is punishable criminally. The agent guilty of the offense is punishable 
criminally, also. The civil remedy, where it is allowed against a principal even for 
the acts of his agent, as it is in New York, and the states enacting the act 
recommended by the Uniform Commercial Acts Commission, would be adequate, were 
the warehouseman financially responsible. If, though, the fraud runs up into thous- 
ands of dollars, the bank may suffer a severe loss. It does not desire the personal 
credit of the warehouseman, but the goods themselves. It is of great importance, 


therefore, to make an inspection where possible to determine the actual presence of 


17. Dows v. Green, 25 N. Y. 638; Shaw v. R. R. Co., 101 U. S. 557. 

18. Knapp v. Curtis. 9 Wend. 60. Holtzclav v. Duff. 27 Mo. 392. Jones v. Morgan, 90 N. Y. 4. 

19. Cole v. Favorite. 69 Ill. 457. 

20. National Bank of Commerce vy. R. R. Co., 44 Minn. 224; Grant v. Norway 10 C. B. 665; Armour v. 
M. C. R. R. 65 N. Y. 111. 
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the goods in the warehouse. Such care together with a scrutiny of the persons in- 
volved in the transactions will reduce the possibilities of loss greatly. 

It is important to note that in such casesan indorser of a receipt if he is not the 
immediate vendor is not a guarantor of its payment, as he would be in the case of 
a promissory note. This element of protection present in the more negotiable instru- 
ment does not exist in the case of the warehouse receipt. 

The enactment of an act recommended by the report of the Commission on Uni- 
form State Laws by eighteen states and territories has done much to standardize the 
warehouse receipt and establish its quasi-negotiability definitely. It also has mini- 
mized the possibilities of abuses through fraud to which this form of collateral not 
infrequently has lent itself. 

Ss 


EXPORTS IN FISCAL YEAR 1910 —PRINCIPAL ARTICLES. 


Details of the exports by principal articles during the fiscal year ending June 
30, 1910 have just been prepared by the Bureau of Statistics of the Department of 
Commerce and Labor. They show in nearly all of the articles of natural production 
a marked decline in the exports of 1910 compared with earlier years. In certain 
manufactures the figures for 1910 are larger than in any preceding year, and the 
total for all manufactures will probably exceed any earlier year, though the compila- 
tion showing the total manufactures exported has not yet been completed. 

The statement, as arranged, states the exports in the order of magnitude, by 
values. Cotton, of course, heads the list of principal articles exported. The total 
value of the exports of unmanufactured cotton during the fiscal year 1910 was 450 
million dollars, against 481 million in the fiscal year 1907. Copper is second on 
the list, 83 % million dollars, against 100 million in 1908. Illuminating oil occupies 
third place on the list, 62% million dollars against 71 million in the fiscal year 1909. 
Wheat occupies fourth place in the list, the value being 47 million dollars, in round 
terms, against 113 million dollars in the year 1902, 145% million in the year 
1898, and 161 million in 1892, the high record year of exports. Flour occupies the 
next position on the list, 4614 million dollars value against 75 million dollarsin 1893. 
Lard ranks sixth in the list of principal articles exported, 43 million dollars value 
against 60 million dollars in 1906. Tobacco, which holds seventh place in the list 
of articles exported, shows a larger total for 1910 than inany earlier year, the value 
being 38 million dollars against 35 million in 1903. Lumber, under the general 
title of ‘‘Boards, planks and deals,” amounts to 37 million dollars against 40 million 
in 1907. Upper leather shows a larger total than in any earlier year, 27 milllion 
dollars against 22 million in 1907. Corn shows a total of but 25% million dollars in 
value against 85 million in 1900. Bituminous coal shows a larger total than in any 
earlier year, 26 million dollars against 2514 million in 1908, and lubricating oil also 
shows a larger total for rg91othan ever before, 21 million dollars against 20 million 
in 1908. Of the 50 principal articles exported, enumerated in the Bureau of Statistics’ 
statement, those which show larger totals than in any earlier year are upper l«ather, 
boots and shoes, furs and fur skins, automobiles, electrical instruments, lubricating 
oil, tobacco, and coal, both anthracite and bituminous. The articles in which the 
falling off is most striking are corn, wheat, flour and meats; wheat falling from 161 
million dolllars in 1892 to 47 million in 1910; corn, from 85 million dollars in 1900 
to 25% million in 1910; flour, from 75 million dollars in 1893 to 46% million in 1910; 
lard from 60 million dollars in 1906 to 43 million in 1910; bacon, from 46 million in 
1898 to 18% million in 1910; hams and shoulders, from 26 million dollars in 1903 to 
18 million in 1910; pickled pork, from t§ million dollars in 1907 to 4% million in 
1910; fresh beef, from 32 million dollars in 1901 to 734 millions in 1910; and cattle, 
from 42 million dollars in 1904 to 12 million in rgro. 
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THE UTILITY OF THE TRUST COMPANY. 


N the settlement of a community we shall expect to find the mer- 
chant as soon as the population is dense enough tb support him. 
The bank of discount will follow as soon as business interests de- 
mand banking facilities. The savings bank will not be warranted 

until the thrift and saving habits of the people have accumulated a 
surplus over and above the needs of business and current expendi- 
tures. The trust company will neither be necessary nor desirable 
until civilization has reached a high state of development and wealth 
has accumulated tosuch an extent that the peculiar services which 
this institution renders are indemand. The above observations are 


borne out by the fact thatin the United States the trust company 
came before its time, and the growth wasslow. The savings bank, 
however, seems to have come at the opportune moment, and the 
growth of these institutions was rapid—both in number and in amount 
of deposits. 


THE TRUST COMPANY A BANK? 

Whether or not the trust company is really a bank is a matter of 
opinion. It has been described as ‘‘a bank with added powers;” ‘‘the 
department store of banking;” ‘‘a bank without discounting and note 
issuing powers.” Nevertheless, so eminent an authority as the Su- 
preme Court of Missouri as late as 1894 has ruled that the trust com- 
pany is not a bank, although it may do all that a bank does and many 
things a regular bank of discount cannot do. 

If it is merely a bank, it would obviously be unfair to existing 
banks to charter a similar institution side by side, under another 
name, give itthe same and added powers, and discriminate in its 
favor by giving it a larger field of operation and place less severe 
restrictions as to reserves, etc., upon it. A bank is not only a vast 
credit machine, but also a dividend mill, and the odds are clearly 
against that institution that must keep the largest amount of idle 
money in reserve and is the most limited in its scope of operation. 

In the days when legislators were antagonistic to banks, it was 
a difficult task to obtain a charter for a banking institution, and sub- 
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terfuge often had to be resorted toin order to accomplish the pur- 
pose. Thus, in New York, we have one of the oldest and best known 
of the state banks, that was originally chartered as a water com- 
pany with ‘‘added powers,” and in the added powers, soon ceased to 
be a water company, and, to all intents and purposes became a bank 
of discount. 

Whatever transgressions have been laid at the door of the trust 
company, as infringing upon the rights of other institutions, have 
come about through the extension of the added powers to cover 
the field of banking in general, This is clearly to be seen in some 
institutions that do little or no trust business, and confine themselves 
to discount banking, and are in the final analysis, a trust company in 
name only and are to all intents and purposesa bank of discount. To 
be sure, many states prohibit the trust company from discounting 
notes of hand,—but permit them to ‘‘buy” commercial paper, which 
amounts to the same thing. Therefore the item ‘‘bills purchased,” 
usually found in trust company statements. 

Unless, therefore, the trust company as an institution has a unique 
function and serves the community in a distinctive capacity, if it is 
merely a disguised bank of discount, it has no economic right to enter 
the field as a rival of the latter. It is no doubt true that a trust com- 
pany can, in the final analysis do all that a bank of discount may do 
(except issue bills); all that a savings bank may do and all that an 


individual maydo. But it is in its latter capacity that it has a pecu- 
liar and a valuable place in the economic and financial life of the com- 
munity. 


THE ACTIVITIES OF THE TRUST COMPANY. 

As stated above, in this country the trust company came before 
the time was ripe. Conditions did not demand and would not war- 
rant such an institution to serve in a trust capacity. The accumula- 
tion of property is a precedent to public fiduciaries. One hundred 
years ago there was not one trust company in the United States. In 
1836 there were two in New York and two in Philadelphia. Twenty- 
five years ago there were thirty, and at the present time there are 
over fifteen hundred, with assets of over four billion dollars. Since 
1890 the growth has been rapid and all states except Florida, Ne- 
braska and Wyoming now have trust company laws. 

The wide diversity of functions and the manifold activities of the 
trust company will be seen from the fact that some are merely banks 
of discount and deposit; many are savings banks; others are safe 
deposit companies; some title insurance and indemnity companies; 
some chiefly fiscal agents for corporations, acting as registrar of bond 
issues, transfer agents for stock issues and intermediaries in reor- 
ganization arrangements, promotions, etc., while others devote them- 
selves to the care of estates, asadministrators, executors, guardians, 
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trustees,etc. Mostcompanies combine two or more of these functions, 
while a few undertake all.* 

The relation of a bank to its depositors is one of debtor and creditor; 
that of a savings bank and its depositors a combination of debtor- 
creditor, and cestuz que trust; while the trust company, in its prim- 
ary and elemental function is that of trustee and cestui gue trust. It 
is in the latter capacity that the trust company renders its largest and 
best services to the community. But the spirit of commercialism 
that has crept into banking has, in many such institutions, crowded 
the trust function to the wall in favor of the banking features, as for 
instance in Massachusetts, where but 17 out of forty-two companies 
operate the trust departments. There are however many large and 
long established companies still featuring the trust business, as in 
New York, one company has in its custody trust funds exclusive of 
corporate trusteeships, of over $120,000,000; while in Philadelphia, 
the trust companies report over $550,000,000 of trust funds exclusive 
of corporate holdings. 

PUBLIC V. PRIVATE FIDUCIARY. 

The old time notion that a trusted individual should be chosen as 
executor of an estate is gradually dying out. History shows that 
these trusts have frequently been grossly abused, and many losses 
have resulted from such ill-placed confidence. Bad management, ill 
advised speculation and investments, and at times actual fraud have 
operated to deprive the beneficiaries of their inheritance, and where 
no bond was required, no redress was at hand. But under the new 
regime, where the corporate form is becoming popular, such conditions 
cannot obtain, as the trust funds are usually carefully guarded by law, 
the investments specified, and the funds made preferred deposits with 
frequent examinations by the state, allof which tend to make the cor- 
porate form of trusteeships absolutely safe. Indeed, it has been said 
that in the United States not a dollar of trust funds has ever been lost 
under trust company management. 

Asa fiduciary institution, the trust company has several advantages 
over the individual, among which are: (1) Continuity of management. 
There is no guarantee that an individual will live to fulfill the 
task assigned him; nor that he will even make a good beginning. 
The corporation is endowed with perpetual life and can assure a 
continuous administration. The trust company can serve a man 
after death as effectively as in life. It can advise him while living, 
act for him if need be, and administer his estate when dead. New 
executorship, or trusteeship, with its attendant change of policy is 
not to be desired and the trust company can guarantee with certainty 
well nigh absolute, that its services shall be continuous. (2) Invest- 
ments are made byexperts. This isa distinct advantage over private 





* Herrick—Trust Companies, Their Organization and Management. 
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methods. Men with long training in particular lines can give partic- 
ular attention to the case in hand, with the advantage that attends 
specialization. (3) The trust company is always available; it never 
goes to Europe and can be found at any time during business hours. 
(4) It usually paysinterest on the uninvested balance, and can watch 
the state of the account and be ready to make profitable trades. The 
compensation is as small, and usually smaller, than attends private 
administration. It can attend ten estates and ten million dollars of 
available funds just as cheaply as one estate of half a million. Onthe 
other hand there is one advantage in the private trustee, and it is this: 
The individual can give his whole time and undivided attention to 
the trust in hand. If he is clever and worthy he may do better than 
the trust company. He may increase the estate and add to its value 
by shrewd dealing. But his judgment is as liable to be wrong as 
right, and in the added risk there is ultimately the chance of loss. 


SAVINGS BANKS—THEIR SURPLUS AND THEIR INTEREST RATE* 


As a fundamental principle of finance, we accept the proposition 
that in all banking institutions a state of solvency should at all times 
be maintained. In a condition of insolvency there is neither safety 
nor satisfaction, and you cannot guarantee security if you do not pos- 
sess it. Solvency is that state or condition where the assets equal or 
exceed the liabilities. The excess of the former over the. latter is 
the margin of safety ;—the buffer against depreciation and loss;—the 
‘ guaranty fund to insure solvency;—the surplus. Therefore, if you 
would guarantee security you must first fossess it, and the genuine 
worth of the assets, strengthened and fortified by the margin of safety 
is that guarantee. 

The mutual savings bank is a co-operative investment institution 
conducted without profit to the managers, for the sole benefit of the 
co-partners or depositors. Technically and legally, all profits above 
reasonable administrative expenses belong to and should be paid to 
those whose money earned the profits. Butin order that the princi- 
pal may be fully insured as payable on demand or legal notice, it is 
of importance that a safety fund be established which shall bear all 
losses resulting from depreciation of assets and unforeseen causes be- 
yond control, and to which undistributed earnings shall accrue. This 
operates to keep the principal intact. To argue to the contrary, and 
hold, as some have endeavored to do, that the surplus is no criterion 
of goodness, and that one bank is as good as another irrespective of 
its surplus, simply because both operate under the same laws and in- 
vest in the same line of securities, is to endeavor to prove that two men 
living in the same house and eating the same food are equally strong. 





* Read at the annual convention American Institute of Banking at Chattanooga 
June 8-11, 1910, with slight alterations and additions. 
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Prudence requires that every man shall have a reserve fund to 
carry him through his rainy days; and while we savings bank men 
preach this to our people, let us not forget to take our own medicine 
and look well to the status of our own umbrellas. The banker who 
would run his bank on the formula that his assets need not equal his 
liabilities, is treading on as dangerous ground as the accountant who 
would keep a set of books by the rule that two and two need not always 
make four. Inasmuch as strength in reserve is the final test both for 
men and institutions, other things being equal, that bank is the best 
bank which has the largest margin of safety. It can well guarantee 
safety, for it possesses it. 

Our subject therefore, naturally resolves itself into four questions, 
the first of which has already been answered. 

(1) Shall a savings bank havea surplus? 

2) How large shall that surplus be ? 

(3) Upon what shall it be based? 

(4) What rate of interest is a savings bank justified in paying? 

HOW LARGE A SURPLUS IS NEEDED? 

In the panic of 1907, which was as severe a test as could be desired, 
the surplus funds of the savings banks of New York were reduced 
one and one-half per cent. The fluctuations of mortgage loans are a 
negligible quantity and we may eliminate them from this discussion 
and the bond investments are therefore the only assets than need an 
immediate surplus to insure against depreciation. These do not form 
more than one-third the investments of savings banks. And if, in 
the light of 1907, a surplus of two per cent. would insure solvency, a 
fifteen per cent. surplus would be ample under all possible conditions. 
By this rule, a surplus of five per cent. computed upon general assets, 
would provide a fifteen per cent. surplus for the bond investments. 
And if, as is required by the laws of Massachusetts, Vermont, New 
Hampshire, and other states, no dividends could be declared until a 
certain per centage of the earnings, say ten per cent., had been 
carried to surplus until the same reached five per cent. of the assets, 
this desirable condition would be brought about, and security could 
be guaranteed for it would be in possession. 

UPON WHAT SHALL THE SURPLUS BE BASED? 

But what shall constitute the basis of value for this computation? 
Shall it be par,—the future value of a present debt? Shall it be the 
investment or holding value, as determined by the process called 
amortization? Shall it be market value, or se/ling out price’? It is 
to inquire! ° 

The banker who prides himself on the fact that he immediately 
reduces all bond holdings to par, is entitled to all honor,—provided 
all his bonds are premium bonds, and are still selling above their face 
value; but if discount bonds, he is like unto a merchant taking in- 





724 THE BANKING LAW JOURNAL. 


ventory at selling prices and sadly deceiving himself as to his finan- 
cial status. Par value asa test of solvency depends upon what sort 
of ‘‘ par” it is. 

It is generally known, but too often forgotten, that in bond ac- 
counting every dollar invested is working every day. Not atthe face 
rate, to be sure, but according to promise, at its income rate. And 
by the process already referred to,—amortization,—we ascertain not 
only the true earning power of the bank, but its true condition from 
an actuarial standpoint. Itisas infallible as the multiplication table, 
works as well in practice as in theory, and following the lead of New 
York will ultimately be adopted wherever savings banks exist. 

But this process contemplates holding a security until maturity, 
and spreading the additions and deductions over the full term of 
the bond; we are concerned with present and not future conditions. 
We have left but one final test of goodness,—the selling price at cur- 
rent quotations. Whilesavings banks donot contemplate liquidation, 
and, like all good corporations are supposed to be with us always and 
have perpetual life, they do well to make this test to ascertain if they 
are steering their ship toward perpetuity. The word ‘‘asset’” comes 
from the French word ‘‘ assez” meaning enough. The question that, 
therefore, confronts all bank men is this: Have you enough? If 
your people should demand that you fulfill your contracts have you 
the wherewithal to pay ? Can you make good? And inasmuch as sol- 
vency is based on settling, the selling price is the final and the best 
test of all. The merchant or banker who fears to make this test is in 
a dangerous situation. Let the accountant and the bond man wrestle 
with investment values if he will; let the books be kept byinvestment 
value processes, but in the board room andat the president’s desk where 
the solvency of the institution is maintained let the market values be 
given due weight, for to disregard these values would bring about the 
same condition as to discard cost and depreciation in the inventory in 
mercantile pursuits. 

In view of these observations, what rate of interest is a savings 
bank justified in paying? In New York this question is at present 
engaging the close attention of bank men and economists. It is not 
only important, but vital. The conditions are peculiar. While the 
deposits have been mounting up until they reach the fabulous sum 
of nearly a billion and a half, the surplus has been steadily diminish- 
ing. Whereas it stood at its highest point in 1887 being .1774 to de- 
posits, it dropped to its lowest point in January 1908, just after the 
panic, and stood at .0603 per cent., recovering to .072 per cent. in Jan- 
uary 1910. This decline is due to five causes: (1) The large influx of 
money; (2) The automatic expansion of liabilities by the periodical 
credit of interest; (3) The decreased earning power of money ;(4) The 
depreciation of bond values; (5) The high interest rate paid on deposits. 
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When it is remembered that there has not been a savings bank 
failure in New York State in thirty years, it would seem at first sight 
a waste of nervous energy to worry about a theory and not a condi- 
tion, which seemingly confronts us; and this too, based upon a prop- 
osition that the banks are going to liquidate at a given time, which is 
an impossible happening. And to aggravate the matter by contin- 
ually watching the bond market would also seem a thankless task, 
and unattended with peace of mind. Butif wediscard the rise and fall 
in bond prices, we shall be able to find a similar condition coming to 
pass, based upon a more accurate and surely more stable basis—invest- 
ment values. No savings bank man will dispute the point that a sur- 
plus based upon investment values is the sczentific surplus, and the 
results obtained by the amortization of bonds of such accuracy as to 
merit confidence. Let us make this test for New York state in 1909, 
which was a good year in banking circles. 

Beginning the year January 1, 1909, with deposits of $1,396,443, 300, 
supported by a surplus on investment values of $138,863,400, or .099 
per cent., the banks added to their deposit liabilities the sum of $87, - 
006,167, ending the year with deposits of $1,483,449,494 and an in- 
vestment surplus of $144,082,500, or .097 per cent. Whereas the in- 
crease in surplus was $5,219,100, to have maintained the ratio it should 
have been $8,613,610, falling short $3,394,500 of so doing. Here is 
a scientific test that points the same way as does the decreasing ratio 
of market surplus. A study of individual banks will confirm this 
theory, and while itis admitted that some banks are building up their 
surplus, many are barely holding it at its present low rate. 

It needs no philosopher to grasp the fact that at this ratio we shall 
soon reach the danger point, unless the decline is checked; and all the 
hue and cry is tothe end that this decline shall notcontinue. A low- 
er interest rate will discourage speculative deposits and afford oppor- 
tunity to build up the margin of safety. It is clearly evident that a 
savings bank with a ten per cent. surplus which adds half a million 
to its deposit liabilities in a single year, and at the same time carries 
but ten thousand dollars to its surplus, is not by that process build- 
ing a strong bank; for while it is, in the common parlance, growing 
stronger, it is at the same time becoming weaker. 

The question is not, what rate of interest caw a savings bank pay? 
But, what rate can it afford to pay? It may pay all its earnings over 
to depositors and thus fulfill its primary function as an investment 
machine. But can it afford to run the risk of insolvency by so doing ? 
Can it eventually meet all liabilities and pay over all or the greater 
part of itsearnings? Would the average depositor sacrifice safety to 
income if he were conversant with the facts? Could he afford to 
jeopardize his principal for the sake of income? Would it not be bet- 
ter banking to do a smal] business on a wide margin of safety, than a 
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large business on a small one? Is a good bank not better than a big 
bank, as desirable as bigness may be? 

Where no legal minimum surplus is‘ established, asin New York 
(and it would be good banking if the Empire State should establish 
such by law, say 5 per cent. of assets or LO per cent. of bond holdings) 
every bank is a law unto itself, and the managers must settle this for 
themselves; but it may be taken as an axiomatic truth that an interest 
rate that will eventually jeopardize the principal is an unsafe rate 
and should be promptly abandoned. And that rate which, after es- 
tablishing a safe margin of safety, will add to the surplus in the same 
ratio as the deposits increase is the only safe rate. The prudent 
banker could not do more; he should not do less. This brings us 
back to the original proposition that if security be guaranteed, it must 
first be possessed, and the surplus is security in possession. 


A CORRECTION. 


In treating the subject of Franchise Tax Exemptions in New York in the May 
number of the BANKiING Law JourNAL (p. 445, under sub-title ‘‘Avoiding the Tax”’) 
it was stated that the tax could be avoided by so selecting the securities that a market 
value surplus would not exist and that this applied to discount bonds only, for the form 
given. The statement is open to misconstruction, and in order that such may not be 
the case the following is offered in substitution: The methods by which the tax may 
be avoided are four instead of three, as stated. (1) The tax being based upon the 
surplus, no tax will accrue where no surplus exists. (2) Being computed upon par 
values of premium bonds, the premium is not taxable and such part of the surplus as 
is so invested is therefore exempt. To illustrate: A bank with a surplus of $10,000, 
and whose premium account was in equal amount would pay no tax. High premium 
bonds are in favor in many banks on this account. (3) Discount bonds being /a-radle 
on market values, but reported to the Banking Department on face values, would oper- 
ate to void the tax in the amount that the discount reduced the surplus. To illustrate: 
A bank investing in discount bonds, and whose surplus amounted to $10,000 on par 
values would pay no tax if the market values of its bonds were $10,000 less than par 
values. In other words, if it held discount bonds only, and had no market surplus, 
it would pay no tax. (4) By the purchase of tax exempt bonds, as presented in the 
article alluded to above. 


SS 


DATES OF 1910 CONVENTIONS. 

Name. Place. Date. Secretary. Address. 
A. B. A.........Los Angeles....Oct. 3-7......F. E. Farnsworth. ...New York. 
Arizona Phoenix.........Nov. 11, 12..Morris Goldwater....Prescott. 
Colorado..... .-Grand Junction..Sept. 27-29. ..G. L. V. Emerson. . . Silverton. 
Illinois i . 26, 27...R. L. Crampton... ..Chicago. 

Sept. 14, 15.. Andrew Smith Indianapolis. 
Montana Bozeman Aug. 30, 31..Harry Yaeger. Lewiston. 
Pennsylvania. . . Bedford Springs. .Sept. 6, 7... ..D. S. Kloss 
Wisconsin La Crosse Aug. 17,18...Geo. D. Bartlett ..... Milwaukee. 
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MODERN METHODS 


F}| ppACTICAL BANKing| 


Paying Teller’s Department. 


CONDUCTED BY 
M. F. BAUER, 
Paying Teller of the American Exchange National Bank, New York. 
PART XVII. 


HE last thing the Paying Teller does before he leaves the bank 
T is to make out a report from the figures of his proof, which he 
hands to the officer of the bank. The report, which is found 
on page 632, of the July number of the Banxinc Law Journa_, 
requires no special explanation, as it represents the same amounts as 
the proof, which has been explained in detail before, except in two 
places where the amounts are bulked. The first is the items received 
from both the tellers, the amounts of office, specie, and exchanges, 
all being brought together as one amount; and the second is the bal- 
ance of cash on hand which is itemized on the proof and bulked in the 
report. 

At the bottom of the report are spaces in which to insert the 
amount of any difference in the cash of the teller, the number of checks 
paid, and the time when he completed his day’s work. The refort is 
both signed and dated, and therefore makes it a document of record. 

On the reverse side of the report is given the different kinds of 
money with the amounts (omitting the hundreds) of which the cash 
was composed. This is quite essential for the officer to know. 

Below these amounts is given in figures (omitting the hundreds) 
showing the actual receipts and disbursements of the teller through 
their various channels. This shows the officer at once any unusual 
change in the cash, and what caused it. 

Every department in the bank submits a report of its transactions 
for the day to the officer of the bank, and he reconciles the figures of 
one report with the other. Any discrepancy existing between the 
figures is at once investigated and rectified. 

This practically concludes the series of papers on the Paying Tel- 
ler’s Department. I have endeavored in these papers to bring before 
the reader a complete day’s work in the Paying Teller’s Department. 
They have been written, not by one who has simply looked into the 
Paying Teller’s cage and then attempted to write on the subject, but 
by one who gained his knowledge of the department by actual experi- 
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ence. That the work can be made comparatively easy if he knows 
how to go about it intelligently, goes without saying, but manya teller 
has been brought to the verge of nervous prostration through worry 
caused by the strain and the lack of system. It would be a mistaken 
idea, however, if one imagined that by reading on and studying the 
principles of the work he would be enabled to go into the cage of the 
Paying Teller and do his work, especially in a large commercial 
bank. No amount of theoretical study can replace or supply the 
necessary experience. Such a position can only be filled by the man 
who has been brought up to it by previous training. Ample time 
being given for each transaction would possibly permit of the reali- 
zation of such an idea, but expeditiousness is one of the essential 
qualifications necessary. And, as I said before, the amount of think- 
ing which must pass through a teller’s brain between the short space 
of time that he receives the check until he passes out the actual 
money—when he knows, too, that when the money has once left his 
hands it would be a difficult matter to recall it—can only be acquired by 
long experience coupled with confidence in one’s ability and close 
application to his work. 

I have entirely abstained in these papers from the ethical side of the 
subject, and do not desire to preach asermon here. But I should like 
to dwell on just one quality of character, which, to my mind, is requis- 
ite. That is fearlessness; perhaps not in the usual sense of the word 
as some might take it, but more particularly to admitting an error, 
especially a difference in the cash; by reporting it at once and not, 
through fear, trying to conceal it. More harm has come to clerks in 
general, and tellers in particular, by trying to cover up such mistakes 
than by making a clean breast of it at the time. 

Mistakes are sometimes made by the best of us. We may not be 
careless, we may not be wholly to blame for them, we are not always 
in prime physical condition, long continued hot spells may have af- 
fected our health, other troubles and petty annoyances may have 
forced themselves upon us, ward them off as we may. Yet, under these 
circumstances, let a mistake be made and how it does sharpen up our 
wits. How we straighten up and forget all about our former troubles. 
I believe an occasional mistake is a good thing for the teller, for it 
takes the conceit out of him and shows him that it is just as possible 
for him to make a mistake as any one else, and therefore has the af- 
fect of making him more efficient. But when a mistake has been 
made let him be fearless to report it to the proper officer. And as 
fearless as ateller should be under these circumstances, so a superior 
officer should be reasonable and intelligently considerate with his 
men. 

I believe that more defalcations have originated with mistakes, 
and the fear—perhaps, for reasons—of immediately reporting them, 
than that defalcations have originated by deliberate stealing. 
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This department places at your service able legal talent 
and experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and ad- 
dress is published unless otherwise requested. An- 
swer, when unpublished or made by wire or letter, is 
charged for at a moderate rate. 


CONDUCTED BY JOHN EDSON? BRADY OF THE NEW YORK BAR. 


CAUTION. 
In submitting a question it is essential that all of the facts involved be clearly set forth If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


CHECK WRITTEN IN LEAD PENCIL. 
FIRST NATIONAL BANK OF WHITE RIVER JUNCTION, 
Editor Banking Law Journal WHITE RIVER JUNCTION, VT., July 22, 1910. 
DEAR StR:—Will you kindly furnish us with your opinion in regard to the follow- 
ing questions, arising in connection with a check, of which the enclosed is a copy: 
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Endorsed : 
Richard Francis. 
Peoples Nat'l Bauk, Claremont, N. H. 
Farmers $ Merchants Nat. Bank, Philadelphia. 
(1) Has the drawer of a check written with pencil and raised in amount, recourse 
against anyone except the party who raised the check ? 
(2) Where a raised check, written in pencil, is cashed for a party who does not 
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endorse it, is such party under liability to the drawer for the difference between the 
amount as raised and that for which the check was originally drawn, the payee of the 
check, (who presumably raised it) having left for parts unknown ? 

(3) If no liability exists under question 2, is there any upon the bank which cash- 
ed the check—a memorandum of the initials of the party for whom the check was 
cashed (but whose endorsement was not required) being made by the teller in the up- 
per left corner of the face of the check ? W. W. Russen1, Cashier. 


Answer.—1. The drawer has recourse against bank which paid the 
check after it had been raised, for under such circumstances the bank 
can hold the drawer responsible only for the amount for which the 
check was originally drawn, unless the negligence of the depositor has 
given the opportunity for alteration. 

2. The party who cashed the check is not liable to the drawer but he 
is liable to the bank which paid the money to him notwithstanding 
he did not indorse the instrument. 

3. As stated above, the bank is responsible to the depositor for the 
amount by which the check was raised unless the alteration was the 
result of the drawer’s negligence. We do not find any decision which 
holds that it is negligence for a drawer to fill in his check with lead 
pencil and that, in such case, the bank is entitled to charge the check, 
if raised, against the depositor’s account. If this is negligence on the 
part of the depositor the latter cannot hold the bank responsible. 
However, if the bank has to make the amount good to the depositor, 
it can recover the money from the party to whom it was paid. 


—___—+*,+,- a 


CONFLICT IN INSTRUCTIONS TO PROTEST. 
Editor Banking Law Journal. PELL City, ALA, July 19, I9!0. 

Dear Str:—Can you help me on the following points: 

A check is stamped ‘‘ no protest” onits face, bears two endorsements outside this 
state, is received by an Alabama bank for collection and forwarded by it to drawee 
bank, also in this state, in a letter bearing the usual phrase ‘‘unless marked X protest 
all items over ten dollars;”’ but there was no such mark opposite the item on the letter. 
The instructions in the letter were therefore in conflict with the face of the item. 

Should the item be protested ? 

2. Would the rule be changed if it had been an inland check or bill ? 

Very truly, SECRETARY. 

Answey.—Under such circumstances a check should be protested 
whether it is an inland or foreign bill. Protest is necessary only in 
the case of a foreign bill, but protest may be desired in the case of an 
inland bill for the purposes of proof. The protest may be introduced 
in evidence on the trial of an action based on the instrument and thus 
save the expense of taking the testimony of witnesses living at a dis- 
tance. 

This question was answered in the February, 1910, number of the 
Bankinc Law JourNAL, at page 184, the only difference being that 
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there the draft carried a stub marked ‘‘ no protest,’’ whereas in the 
case in hand the check was marked no protest on its face. We believe, 
however, that this difference does not warrant the collecting bank to 
ignore the plain direction of the remittance sheet. 


EE —————— 


PRESENTMENT FOR PAYMENT. 


Editor Banking Law Journal. MARLBORO, MASS., July 23, 1910. 

DEAR SIR:—Will you kindly tell me if it is necessary to present a promissory 
note for payment on the day of maturity in order to hold the maker, and if a failure 
to present the note releases the maker from all liability ? 

The note to which we have reference was payable on a day named, at another 
bank in this city. The note bore no indorsements. The maker was not in town on 
the day of maturity, and he had no funds at the bank where payment was to be made. 
This we found out by calling up the bank of payment on the telephone. 

Yours very truly, CASHIER. 


Answer.—Under the circumstances set forth presentment for pay- 
ment was not necessary in order to hold the maker. Under the Ne- 
gotiable Instruments Law a promissory note need not be presented 
for payment to hold the maker, except where it is made payable at a 
special place, and only then when the maker is able and willing to pay. 

This is provided for in section 70 of the Negotiable Instruments 
Law of Massachusetts which reads as follows: ‘‘ Presentment for pay- 


ment is not necessary in order to charge the person primarily liable 
on the instrument; but if the instrument is by its terms, payable ata 
special place, and he is able and willing to pay it there at maturity.” 


AMERICAN SECURITIES FROM A FRENCH STANDPOINT. 


The French financial writer, M. Thery, in a review of the financial situation in 
America, refers to what he considers a change now taking place in the legal status 
of American securities that may be offered in the French market, and advises a 
waiting policy on the part of investors. 

Referring to the fall in prices of American stocks and bonds, M. Thery admits 
the influence of fear of monetary tension as in 1907, excess of speculation, supposed 
prospect of poor crops, deficit of trade balance since the beginning of the year, and 
general uneasiness caused by the rapid increase in the cost of living; but the factor 
upon which he places the most emphasis is legislation affecting the large corpora- 
tions. He views all of this legislation as a complete change of regime, threatening 
tremendous interests and bound to create disturbances in the whole field of Ameri- 
can securities. 

Refering to the increased powers of the Interstate Commerce Commission he 
thinks that whatever may be the outcome of all this, American railway companies 
(and telegraph and telephone companies as well) are now subjected to a new form of 
government, and no one can foresee the future consequences of it. His conclusion 
therefore, is, that before investing further in American securities, even in those 
which seem the safest and best guaranteed, it is prudent to wait for the effects of 
the economic and financial revolution which is going on. 
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NEW YORK STATE BANKERS’ ASSOCIATION. 


SEVENTEENTH ANNUAL CONVENTION, 
HE leading bankers of the state of New York, to the number of over five hundred, 
gathered at Cooperstown on July 14 and 15 for their annual convention. It was 


without doubt the largest and most successful meeting that the association has ever 


held. The O-te-sa-ga hotel was the headquarters of the convention, and the neighbor- 


hood being one of beautiful roads and the local clubs having extended courtesies to 
the visitors, the two days of the convention were made pleasant to the members and 
their families by excursions and tournaments. The annual banquet on Thursday night 
was so well attended that hundreds had to be seated at tables upon the broad veranda 
of the hotel. 

The president, Ledyard Cogswell, in his annual address, spoke of the tendency 
toward extravagance and urged bankers to use their influence to curb it, saying in 
part: ‘* We have all become more conservative in our methods compelled by our ex- 
periences in 1907. The only great menace which creates uncertainty and unrest is 
that of our extraordinary extravagance not only in us individually but as shown by 
the great expenditures of the nation, the state, the city, and the town.” 

The secretary’s report showed a net gain of 130 members during the past year 
bringing the total up to 731. 

The principal address at the first day’s session was by Congressman Vreeland, of 
the Monetary Commission, on the subject ‘* Shali We Have a Central Bank ¢” Refer 
ring to our present banking system he said: 

‘* In some respects the present banking system is the best possible. What is it ¢ 
We have about 7,000 banks under national charters with the right of currency issue. 
We have something like 17,000 or 18,000 organized banks under state control, mak- 
ing a total of between 23,000 and 24,000 chartered banks under state and national 
authority in this country. We have operated for a great many years under the free 
banking system. That is, a system whereby a number of reputable men in any com- 
munity may associate themselves together and organize a bank and elect officers. 
That bank exists primarily for the benetit of the community where it is located. It 
is a local institution. Its first duty is to the community where it is located. In my 
judgment, this banking system, this multiplication into thousands of banking units in 
the cities and towns and villages of the United States has been one of the great factors 
in the wonderful growth of our country. No one seeks to change this part of our 
system. 

‘*The only other system is the branch banking system. Economy of operation 
is one thing in its favor. But from a banking standpoint there are many arguments 
that can be urged against it, and no one will ever live to see the day when the branch 
banking system which prevails in Canada and in Germany and in England and in 
France will be tolerated by the people of the United States. It is un-American. It 
is not in accord with the American character and American ideas. France has three 
great banks outside of the Bank of France; otherwise it covers the country with its 
branches. Great Britain has only about forty great stock banks, and all except two 
are in the City of London. 

Under the branch banking system a few great banks in the city of New York, or 
possibly in Chicago, could establish branches in every city in the United States. The 
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economies of the branch banking system are such that no other system can live beside 


it. It is just as sure as the sun will rise to-morrow that the branch banking system, 
if taken up in the United States, would in the end drive out of existence all the banks 
in every city and town in the country outside of the great financial centres. * 

‘* Secondly, I would say that we have no one to proteet our gold supply. Gold, 


is we all know, is the basis of banking systems and should be the basis of note issues. 
It is the basis upon which our business rests. We are a gold standard country. Our 
gold is too far away from our business at present. There is no country in the world 
whose gold can be so easily drained away from it as the United States. If thereisa 
rumor of war in Europe, they throw a few millions or a hundred millions of American 
securities on the market and draw the gold away from us. No other country in the 
world has so great a hoard of gold as the United States and no other country has so 
useless a hoard of gold. During the ten years ending with 1908 the balance of trade 
in favor of the United States amounted to more than six billions of dollars. During 
that period we did not need any one to look after the protection of our gold. That 
great balance of trade existing year after year sent a golden stream from across the 
ocean to within our borders, I say to you, gentlemen, and I think you will believe it, 
that we cannot depend upon that balance of trade for the next ten years. On what 
was it based? On what was it made? Not only upon manufactured products, but 
very largely upon exports of breadstuffs, of meats, of wheat and of flour. Is there a 
gentleman here that does not believe that within the next ten years we are quite like- 
ly not to export a dollar’s worth of breadstuffs or of wheats? Within the next ten 
years the United States is likely to consume every dollar’s worth of grain and of flour 
ind of beef produced in the United States. Beyond that, within the next ten years, 
we are likely to become purchasers of wheat and of meats. Then we cannot depend 
upon this great balance of trade bearing its golden treasures to within our borders; 
then in the next ten years we must have in somebody's responsible hands the question 
of protecting the gold upon which the business of the United States rests. 

‘* Without going further into that I would say, thirdly, that there is no elasticity 
in our system. You all know what we mean by that. We mean that the amount of 
money in our country should go up or down according to the demands of business. We 
have about $1,600,000,000 of gold. That kas largely increased during the last few 
years, but it has decreased during the last year or two. We have to-day, relative to 
our paper, less gold than we had ten years ago. That is not a good condition. But we 
have about sixteen hundred millions of dollars in gold. That is not the money with 
which we move crops and do business. Gold should rather be the basis for bank note 
circulation. Then we have about seven hundred millions of silver. We have stopped 
buying silver; hence, that is practically stationary. We have about $350,000,000 of 
greenbacks and Treasury notes, relics of the Civil War, and that is entirely station- 
ary. Then upon what should we depend for money which shall go out to move the 
crops in the fall and go out of existence when they are moved in the spring? Of 
course, we should depend upon the bank note circulation of our country. All other 
countries depend upon bank notes to furnish the elasticity in their systems. That 
was the idea when our system was founded, but in that respect it has been a failure. 

‘* Now, not to spend any more time on that point, the vital defect of our currency 
system is that it pays no attention to the needs of business; that it goes up or down 
in response to the price of government bonds and not in response to the needs of busi- 
ness. It must be disassociated from bonds. It must rest upon the business needs of 
the country—going up when business demands it and going out of existence when 
the business of the country no longer needs it. 
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‘* Fourth, I would say that the next great defect in our currency is in the handling 
of our reserves. We have in this country about fourteen billiens of dollars deposited 
in banks. The laws of the country and of the several states require cash reserves to 
be kept. They average about ten per cent. Hence, of that fourteen billions of dollars 
about ten per cent., or $1,400,000,000, is kept in the banks of the country. A tre- 
mendous sum which, if it could be rightly used, would put out any panic as a bucket 


of water puts out the light of a match! No other country requires any cash reserve 
at all. Keeping infinitely greater resources on hand than any other country in the 
world, the United States is the only country wherein its resources fail to respond in 
time of trouble! Why ? 

‘*We have a splendid system when the sun shines and the weather is pleasant, 
but the trouble with it is that it falls apart in periods of storm and stress. Our system 
is admirably adapted to promote the interest and the progress of all parts of the Unit- 
ed States, but when we have 24,000 of these units and the clouds commence to appear 
in the sky the system fails and falls apart; there is nothing to hold it together; it 
lacks cohesion. It lacks leadership. Each one of these 24,000 units under the law 
of self-preservation commences to look out for itself in such times. 

‘+ Gentlemen, we must have a system that will stand up against accidents and in- 
cidents, because they will always occur; I have spoken of the fact that we have no 
leadership in our system. I consider that one of the prime defects in it. By reason 
of the multiplicity of our banks because we have such an enormous number of separate 
units, because on account of having 24,000 units the officers of thousands of them, 
who live in smali towns, are not trained financiers. They are the successful and honest 
doctor, merchant, or lawyer of the community, but they are not students of the prin- 
ciples of banking. Hence, in this country more than in other countries where the 
system is composed of a few large banks which can easily operate together, on account 
of the large number of our banks and the size of them we need a leadership in our 
financial matters to which we can look for guidance and in which we may safely 
trust. 

‘* Suppose the United States should become engaged in war with Great Britain 
——an inconceivable event, but suppose it should. Suppose Great Britain should land 
200,000 troops in Canada. Then we prepare for an invasion. ‘We have 46 states, and 
if each one of the states that furnishes its quota of troops should say: ‘We will put 
our troops upon our own border and if the invaders come or attempt to step upon our 
territory we will beat them back,’ and New York should put her troops upon her bor- 
der, and Texas should put her troops upon her border, and California should put her 
troops upon her border, and so on in the various states, what sort of luck do you think 
we would have against that solid invading army ? Why, they would march up against 
the force on the borders of New York state, and then against the force at the borders 
of the next state, and so on, because the forces against them would be so divided up 
that they would have no trouble in overwhelming them. Is not that precisely what 
happens in our financial system ? Instead of concentrating our resources and massing 
our reserves where they can be put forward in overwhelming amounts at the point 
needed we divide them up into 24,000 piles and every bank hangs on to its own money 
because it is afraid to let go of it. Instead of pouring $200,000,000 if necessary out 
of our great reserve of nearly a billion and a half and stopping the trouble at the point 
where it occurs every banker sits tremblingly in his bank keeping every dollar that he 
has for fear that he will need it and he don’t know where he can get any more.” 

Mr. Vreeland then gives his plan, some portions of which are as follows: ‘‘I do 
not want to set up here the Bank of France, the Bank of Germany, or Bank of England, 
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hut I want to accept the principles which they have used with success for fifty years 
and adapt those principles to different conditions in the United States. Now, in order 
that something concrete may be before this meeting I will just give you the headings 
of suchan institution as I would suggest, and I want to say this is merely my personal 
notion. I would set up an institution, probably in Washington, which might necess- 
arily have branches with the same power in New York, in Chicago, in St. Louis and 
in New Orleans, limited to the same powers as the parent institution. It ought to 
have $100,000,000 in gold as capital. It ought to have gold as the basis for its bank- 
note circulation. I would have it owned by the banks both state and national. It 
seems to me that the 24,000 banks of the United States would readily contribute for 
the stock necessary to establish it and if they lacked any part I would then throw it 
open under limitations to the people to make the balance of the subscription. I have 
no doubt, however, that the bankers of the United States would be the only stock- 
holders in such an institution. I would limit its dividends—and that is a vital part 
of the scheme, I think—to 4 or 44 but not to exceed 5 per cent. In other words, 
| would not set up a money-making institution.” 

After speaking of some of the objections urged against a central bank Mr. Vree- 
land said in conclusion : 

‘* The thought that I wish to impress upon you most strongly is that you are go- 
ing to have centralization and a central bank, and you have got it to-day in some 
form. Are you going to have it created by law and responsible to the people of the 
United States divested of certain money-making interests, and existing for the benefit 
of all the people? Or are you going to have it representing private interests, repre- 
senting the consolidations now going on, unti) they become some gigantic institution 
existing for the benefit of the men who own it? You have heard the talk for a year 
past of the consolidation of two great institutions in New York, which would make a 
bank of $500,000,000 or $600,000,000 of assets. It is only a step from that to having 
joint and common ownership with one of the great institutions, say, of Chicago. 
Some Napoleon of finance—I mean some real Napoleon—is bound to create a colossal 
institution of that kind. If it is responsible to its stockholders, its private business 
interests, it is a great colossal money-making machine. It seems to me that it is bet- 
ter for us to set up an institution along the lines which the experience of all the great 
countries suggest, and ratify an institution created by law and limited by law and re- 
sponsible to all the business interests of all the people of the entire United States.” 

At the second day's session, the formal address was delivered by O. H. Cheney, 
Superintendent of the N. Y. State Banking Department. In the evening, at the ban- 
quet, addresses were made by Wm. A. Prendergast, Comptroller of New York city, 
and David R. Forgan, president of the National City Bank, of Chicago. The latter 
took for his subject ‘+ Golf and Banking,” in which he combined shrewd observations 
of human nature with witty comparisons of the two pursuits. 

Clark Williams, New York State Comptroller, also briefly addressed the conven- 
tion on his plan to distribute state deposits ratably among the banks without reference 
to politics. 

The following were elected officers for the ensuing year: Luther W. Mott, cash- 
ier of the First National Bank of Oswego, president. _ The position of vice-president 
of the association was offered to Stuart G. Nelson, vice-president of the Seaboard Na- 
tional Bank of New York. Mr. Nelson declined to accept the honor, and suggested 
Walter H. Bennett, vice-president and cashier of the American Exchange National 
Bank of New York, who was elected. William J. Henry, secretary, was re-elected, 
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and H. C. Morgan, president of the First National Bank of Cuba, N. Y., was mad 
treasurer. 

Ledyard Cogswell of Albany, James G. Cannon of New York and Hiram R. Smith 
of Rockville Centre were elected members of the Executive Council of the American 
Bankers’ Association, and Cornelius A. Pugsley of Peekskill was chosen Vice President 
of the American Bankers’ Association, representing New York State. 


MICHIGAN BANKERS’ ASSOCIATION. 
TWENTY-FOURTH ANNUAL CONVENTION, 
HE twenty-fourth convention of Michigan bankers was held at Port Huron, June 

21-25. Afterthe preliminary exercises were ended, president Barnum made 

a brief address, referring to the central bank idea, ‘‘a good system of emergen- 
cy currency,” and what should be done with the greenbacks. On this latter topic 
he said: ‘‘I believe, with most bankers, that the greenback currency should be retir- 
ed and redeemed by the government and that the sooner this is done, the bet- 
ter it will be. With our present system, the steady and rapid increase in national 
bank currency, with no provision for its redemption, or elasticity, is rapidly bringing 
about an inflated condition which, if continued, would be a seriously disturbing force 
in the financial world. I also believe it would be wise to have our Government pass 
a law compelling banks to keep a portion of their cash reserve in gold coin or gold 
certificates. This requirement should be extended to state banks as well.” 

Professor J. W. Jenks, of Cornell University then addressed the convention on 
‘‘ The Cause of High Prices,” saying: 

‘*When we speak of price we are referring to the value of any article expressed in 
termsof money. When, therefore, we speak of an increase in prices, that means sub- 
stantially the same thing as if we speak of a fall in the value of money. If money 
becomes cheaper we are willing to give more for it, in the goods we buy; that is to 
say, prices go up; so, onthe other hand, if prices fall, that means we are willing to 
give less money for those goods, or the value of money itself has increased. We 
have had an appreciation in the value of money. So it is perfectly immaterial which 
view we take of the matter. If we speak from the point of view of goods, or the point 
of view of money, we shall use different expressions, but we will mean practically 
the same thing. 

‘* Secondly, I think we should keep in mind that if there seems to be a very gen- 
eral change in prices, that is, not merely in one article or two articles, but of prices 
in general, either up or down, it may be that the cause for thisincrease or decrease 
lies in the goods primarily, some cause that affects all goods in much the same way, 
or it may be a change that affects money only. Youcan see that the result would 
be substantially the same.” 

By means of charts Prof. Jenks traced the rise and fall of prices during the past 
century, in connection with the output of gold and silver, and then referred to the 
effect of trusts on prices as follows: ‘‘I think that that can be summed up in just 
this way. There can be no doubt that the trusts are able to affect prices very deci- 
dedly. There can be no doubt that in a great many cases they have held prices up. 
If, for example, we chart the price of raw sugar and of refined sugar from a period 
dating back, we will say, nine or ten years before the organization of the American 
Sugar Refining Company up to date, we will find that almost immediately on the or- 
ganization of the so-called sugar trust, the difference between the cost of raw sugar 
and of refined sugar went up about half a cent, in some cases went up as high asa 

cent or cent anda quarter. That much the trust, by virtue of its organization, was 
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able to take to itself, from one-half to a cent a pound from the American people on 
sugar.” 

In regard to the effect of the tariff he said: ‘‘ A word with reference to the 
tariff. There has been a good deal said in the last few months with reference to the 
effect of the tariff upon prices, and upon the increased cost of living. So faras I 
can see there has been absolutely no effect at all on the average prices of either the 
Dingley tariff or of the McKinley tariff, so far as immediate effect is concerned.” 

As a remedy for this condition of affairs the professor suggests that it would be 
well ‘‘to adopt the simple life, at least, in part. Many of us are rather forced to do 
so. It isdoubtless a good thing for our digestions. And, in addition to that, we 
can increase our efficiency where we are producers. We can organize our business 
better. We can save ourselves a ijot along those lines. We can tend to reduce the 
cost of living. So I think, as we look ahead, we may not anticipate for any consid- 
erable length of time, I think, any lower prices, but after a few years, we shall have 
an adjustment which will not make our living much harder, and if we learn the les- 
son of thrift as regards savings, we will become more efficient, better in organiza- 
tion, better in strength, and we need not suffer as much as we otherwise would.” 

Congressman Vreeland of New York, then addressed the convention on the cur- 
rency question. 

The following were elected officers forthe ensuing year: President Emory W. 
Clark, Detroit, first vice-president; C. J. Monroe, South Haven; second vice-presi- 
dent, B. F. Davis, Lansing; treasurer, Leon F. Titus, Traverse City; secretary, Mrs. 
H. M. Brown, Detroit. 


ANNUAL MEETING OF OREGON BANKERS. 


The Oregon Bankers’ Association met at Pendleton, June 24 and 25. Pendleton, 
although smallin number of banks is said to be greatin hospitality, and this year’s 
entertainment of the visiting bankers proved no exception to the rule. 

After the usual routine work was completed including the annual address by 
president R. W. Schmeer, cashier of the United States National Bank of Portland, 
the convention was addressed by Edwin T. Coman, president of the Exchange Na- 
tional Bank of Spokane, Wash., on *‘ Limitations and Liabilities of a Bank Director,” 
portions of which follow: 

‘* The office of a director of a bank has been considered in the nature of an 
honorary title or degree, to be conferred on those financially prominent and success- 
ful, much as Doctor of Letters or Doctor of Laws would be conferred on him who had 
made his mark in the intellectual world. The man, who, by the revolving wheel of 
fortune, found himself on top, was rewarded by an election to the board of his local 
bank, without any particular regard for his capacity to fulfill the duties of the office, 
but more for the reason that it might attract a fat deposit from him, or his friends. 
Frequently the office was tendered the local political boss who might be instrumen- 
tal in diverting a liberal portion of public deposits to their pet institution. It often 
occurred that directors so chosen paid but little attention to the affairs of the insti- 
tution to which they loaned their names, and the bank so favored blazoned a goodly 
array of notables as members of the board as a bait to confiding depositors. Into 
this complacent state of affairs the Comptroller of the Currency landed a veritable 
bomb-shell when he promulgated his famous twenty-nine questions with which all 
bankers are probably more or less familiar. * * 

‘*While it is impossible for a director to have fulfilled the requirements of the 
Comptroller and be anything but a director, yet this movement on the part of the Comp- 
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troller’s office was productive of much good in awakening among directors a lively 
sense of the responsibility of their positions. * * ; 

‘* The banks that lead in their respective sections do so because of the vitalizing 
energy of some one man, or small group of men. Not that any man is essential to 
the success of any institution, but the chief duty of the board of directors is in 
keeping capable men in charge of affairs, and then not unnecessarily hampering them 
in the duties of their office. * * 

‘*In every board of directors a few men act as the leaders. Those whose inter- 

ests are largest, who have a natural aptitude for passing on credit lines, impress their 
views on their associates. It is only the officer who is in daily touch with the busi- 
ness operations of his customers who is able to give the best judgment on the paper 
of the bank. He sees the borrower personally. He analyzes his statement in view 
of the past experiences. He analyzes the account, notes the character of deposits, 
the balances, the remittances—all tending to aid in the final solution of the answer 
tothe query ever with us, ‘Isthisadesirable loan?’ There have been cases where di- 
rectors, in an honestly mistaken zeal, have sought to make loans for the bank, and 
sometimes away from the office itself. This cannot but result in an unsatisfactory 
condition, if not disaster. In one case which came under my observation, a direct- 
or having, by reason of his large stockholding, a dominating interest in a bank, would 
make loans in his private office and send the borrower with the O. K.’d loan to take 
credit atthe bank. This not only took the contro! of the amount of the bills from 
its proper place, but tended to lower the standing of officials in charge, in the eyes 
of the public. * * 
-  ‘*A bankis best situated in which an active and alert board of directors super- 
vises its affairs as to general policy, keeping a close watch on its loans and invest- 
ments, acting through the constituted official organization. Formerly, it was the 
chief duty of the directors to loan the bank’s money, but in so doing it must be the 
concerted action of the board, and not of any individual, or group of indivduals, acting 
in other than their organized capacity. The larger banks have important credit bu- 
reaus, gathering information, supplementing agency reports, tabulating data, and 
furnishing it in condensed shape to a sub-committee known as the finance commit- 
tee, or loan board. This committee is one of the most important safeguards a bank 
can have. It holds in check an over-enthusiastic, optimistic officer, and keeps such 
an Official alert to see that every item submitted for their inspection is complete in 
every detail with reference to security, endorsements and collateral. Safety is the 
chief consideration. * * 2 

‘A bank should not be permitted to use names prominent in the community 
as directors, as a mere advertising dodge to catch business, and then have these 
same directors escape liability for mismanagement, on the ground that they knew 
little or nothing of the bank’s affairs. But they must not be negligent, and must do 
all that reasonably prudent and careful men ought to do, for the protection of the 
interests of others entrusted to their charge. Directors cannot speculate with the 
funds of the bank, nor make a private profit out of the transactions of the bank. Dt- 
rectors are not authorized to donate the bank’s property to any charitable. political 
or business purpose. In one case, where directors voted a contribution to build an 
opera house, which was considered more or less of a public enterprise, the directors 
who voted for such unlawful expenditure were compelled to refund to the bank the 
amount of such contribution. * * 

‘“‘ The limitation of the influence and power of bankers and bank directors is de- 
termined by their activities, and their liability may be much or little, dependentas it 
should be on their devotion and fidelity to the most sacred, solemn trust.” 

The following were elected officers for next year: Alexander Martin, Jr., of 
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nath Falls, president; R. L. Durham, Portland, vice president; J. A. Thornburgh, 
st Grove, treasurer, and J. R. Hartman, Portland, secretary. The members of 
xecutive committee are: Leslie Butler, Hood River, chairman; E. C. Apperson, 
Minnville; G. M. Rice, Pendleton; C. R. Higgins, Astoria; Wm. A. Macrae, 


tland. 


AN ENGLISH OPINION. 


The measures that have now been taken to secure gold for New York should 
ther create confidencein London than uneasiness. Practically every country in 
e world is enjoying a period of good credit and good trade, but the one weak spot 

vas the American trade balance, which indicated that the United States were at the 
moment purchasing more goods than they could reasonably pay for, even with the 
assistance of the large loans of capital they have obtained in the past year. This 
veak spot is now being strengthened. The imports into the United States are be- 
ing somewhat curtailed, exports are being stimulated, and instead of gold leaving the 
country, as it did in the past year, it is now flowing to the United States. This will 
cause no inconvenience to other countries, as practically every country hasas much 
gold asit needs. The Bank of England is full of gold, the Bank of France has quite 
as much as it requires, and the Bank of Germany is in about its usual condition. 
Possibly a little more gold would be welcomed in Germany, but two or three millions 
s allthatisneeded. The Bank of Russia is exceptionally strong. When we look 
to the new countries the situation is even more striking.— The Stadzs?. 


CHARLES L. FARRELL, 


PRESIDENT ESSEX COUNTY NATIONAL BANK, NEWARK, N. J. 

Ona June 30th last, Charles L. Farrell was elected president of the Essex County 
National Bank, succeeding Benjamin Atha. This action was not altogether unex- 
pected, as Mr. Atha had been anxious for some time to retire from the bank’s active 
management. The new president is well known throughout the entire country 
and has hosts of friends in banking and commercial circles. 

Mr. Farrell began his banking career as assistant cashier of the Capital Na- 
tional Bank of Indianapolis and was made Secretary of the Indiana Bankers’ Asso- 
ciation. He was also a member of the executive council of the American Bankers’ 
Association and vice-president of the Fort Dearborn National Bank, Chicago. Later 
he came to New York and was elected vice-president of the Irving National Bank, 
holding the same position when that institution was consolidated with the New 
York National Exchange Bank under the title of the Irving National Exchange Bank. 
In December, 1909, Mr. Farrell became vice-president of the Essex County Na- 
tional—one of Newark’s leading financial institutions. This bank has a capital of 
$1,000,000, surplus and profits of nearly $1,500,000 and total resources of over 
$10,000,000, Among the directors are some of Newark’s well known and most 
prominent business men. The bank was chartered as a state institution in 1859 and 
nationalized in 1865. Under its new president it is safe to predict a still greater era 
of prosperity. 
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RESERVE AGENTS APPROVED IN JULY. 


The following banks were approved as Reserve Agents in July: 

Irving National Exchange Bank,New York,for Washington Park Nat. Bank, Chi- 
cago, lll.; First Nat. Bank, Vacaville, Cal; First Nat. Bank, Philadelphia, Pa.; and 
First Nat. Bank, Smyrna, Tenn. 

National Park Bank, New York, for First Nat. Bank, Genesee, Pa.; American 
National Bank, Noblesville, Ind.; City Nat. Bank, Wellington, Texas, ard Walt! 
Nat. Bank, Walthill, Neb. 

Hanover National Bank, New York, for First Nat. Bank, Sandoval, Ill.; Burnes 
Nat. Bank, Durango, Colo.; First Nat. Bank, Havelock, Neb.; First Nat. Bank, 
Lakeland, Fla.; Merchants Nat. Bank, Butler, Pa.; and Coggin National Bank 
Brownwood, Texas. 

Mercantile National Bank,New York, for Westchester County Nat. Bank, Peek- 
skill, N. Y.; Flushing Nat. Bank, Flushing, N. Y.; First Nat. Bank, Philadelphia, Pa.; 
First Nat. Bank, East Newark, N. J.; National Bank of Virginia, Richmond; Third 
Nat. Bank, Baltimore, Md., and Black Hawk Nat. Bank, Waterloo, la. 

Mechanics & Metals National Bank, New York, for Herget National Bank, 
Pekin, I[il.; Nat. Bank of Virginia, Richmond; Citizens Nat. Bank, Anderscn, S. C., 
and Hamilton Nat. Bank, Chattanooga, Tenn. 

American Exchange National Bank, New York, for National State & City Bank, 
Richmond, Va., and Portland Nat. Bank, Portland, Me. 

Liberty National Bank, New York, for National State & City Bank, Richmond, 
Va., and First Nat. Bank, Philadelphia, Pa. 

Chatham National Bank, New York, for First Nat. Bank, Philadelphia, Pa. 

Merchants National Bank, New York, for First Nat. Bank, Philadelphia, and 
First Nat. Bank, Wymore, Neb. 

Chase National Bank, New York, for Hermitage Nat. Bank, Nashville, Tenn ; 
Solomon Nat. Bank, Solomon, Kansas; First Nat. Bank, San Leandro, Cal.; Farmers 
Nat. Bank, Ponca City, Okla., and First National Bank, Bremen, Ohio. 

Seaboard National Bank, New York, for Nat. Bank of Commerce, Guthrie, Okla.; 
and Citizens Nat. Bank, Meridian, Miss. 

Fourth National Bank, New York, for Lumberman’s Nat Bank, Houston, Tex. 
Coal & [ron National Bank, New York, for First National Bank, Philadelphia, 

a. 

Phenix Nat. Bank, New York, for National Kank of Virginia, Richmond. 

National Bank of the Republic, Chicago, for State Nat. Bank, Albuquerque, 
New Mex.; Citizens Nat. Bank, Chickasha, Okla; First Nat. Bank, Ada, Okla.; First 
Nat. Bank, Philadelphia, Pa.; Old Detroit Nat. Bank, Detroit, Mich., and First Nat. 
Bank, Tigerton. Wis. 

Fort Dearborn National Bank, Chicago, for Portland Nat. Bank, Portland, Me.; 
First Nat. Bank, Independence,Kans.; Dexter Horton National Bank, Seattle, Wash.; 
Farmers Nat. Bank, Burlington, Kans.; Huntington Nat. Bank, Columbus, Obio, 
and Coggin Nat. Bank, Brownwood, Texas. 

Commercial National Bank, Chicago, for Fidelity Nat. Bank, Colorado Springs, 
Colo., and Walthiil Nat. Bank, Walthill, Neb. 

Continental National Bank, Chicago, for Nat. Bank of Germantown, Philadel- 
phia; Dexter Horton Nat. Bank, Seattle, Wash.; Nat. Reserve Bank, Kansas City, 
Mo.; Nat. State & City Bank, Richmond, Va.; Herget Nat. Bank, Pekin, IIl.;. 
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Nat. Bank of Virginia, Richmond; and First Nat. Bank of Alger County, Munising, 
Mich. 

Corn Exchange National Bank, Chicago, for First Nat. Bank, Vacaville, Cal., 
State Nat. Bank, Texarkana, Ark.; Anerican Nat. Bank, Noblesville, Ind.; 
Crown City Nat. Bank, Pasadena, Cal.; and First Nat. Bank, Iron Mountain, Mich. 

National City Bank, Chicago, for Farmers & Merchants Nat. Bank, Wabash, 
Ind.; Danville Nat. Bank, Danville, Lil.; First Nat. Bank, Philadelpbia, Pa.; and 
United States Nat. Bank, Portland, Oregon. 

Corn Exchange National Bank, Philadelphia, for First National Bank,Blackwood. 
N. J.; Peoples Nat. Bank, Lakewood, N. J; Manufacturers Nat. Bank, Newark, 
N. J.; and Turbotville Nat. Bank, Turbotville, Pa. 

Fourth Street National Bank, Philadelphia, for National Bank of Virginia, Rich- 
mond, and First National Bank, Monticello, Ga. 

Philadelphia National Bank, Philadelphia, for Second National Bank, Meyers- 
ville, Pa. 

Girard National Bank, Philadelphia, for First Nat. Bank, Selins Grove, Pa.; 
Peoples Nat. Bank, Scranton, Pa.; and Berlin Nat. Bank, Berlin, N. H. 

Mellon Nationa! Bank, Pittsburg, for Market Street Nat. Bank, Shamokin, Pa.; 
First Nat. Bank, Genesee, Pa.; First Nat. Bank, Carbondale, Pa.; Merchants Nat. 
Bank, Pottsville, Pa; First Nat. Bank, Masontown, Pa.; and First Nat. Exchange 
Bank, Sidney, Ohio. 

Third National Bank,St. Louis,for Dexter Horton National Bank, Seattle, Wash.; 
Oakland Nat. Bank, Oakland, Ill.; Citizens Nat. Bank, Alexandria, Va., and City 
Nat. Bank, Childress, Texas. 

First National Bank, Cleveland, for Citizens Nat. Bank, Wooster, Ohio., and 
State Nat. Bank, Tonawanda, N. Y. 

Second National Bank, Pittsburg, for Merchants Nat. Bank, Butler, Pa. 

First National Bank, Denver, for Burnes Nat. Bank, Durango, Colo. 

American National Bank, Indianapolis, for American Nat. Bank, Noblesville, 


Ind. 
—_——_ 


ABANDONING THE GUARANTEE PLAN. 


According to information received by Treasury officials in Washington, the in- 
dications are that the bank guarantee plan has become largely discredited in those 
sections of the country where, some time ago, it seemed to be a popular fad that was 
likely to disorganize the national system by drawing all the local national banks into 
it. This is particularly the case in Oklahoma, where the State system has not 
worked well of late, and where a number of banks are now changing back to the 
national system. Some banks have already come back into the system, while others 
are understood to be preparing todo so. Inall about 100 national banks in Oklahoma 
left the system after the bank guarantee plan was started there, so that it will in 
any case take a good deal of time to complete the transfer of these institutions back 
again should all or a considerable preportion determine to return to their old alle- 
giance. One Oklahoma institution is sending a circular to customers announcing 
its retransfer to the national system and the surrendering of its state charter obtained 
not long ago from the State of Oklahoma, and in this connection says: ‘‘We find that 
the state guarantee law has proved burdensome without adding anything to the 
stability of the bank. Our board of directors is well known to you. Each one of 
its members is a citizen of this community, financially responsible and of well 
known honesty and ability. With this change of name we wish toassure you that 
the policy of the bank has remained the same.” It is claimed that many other banks 
are expressing a similar attitude of dislike toward the guarantee law. 
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PROGRAM OF THE CONVENTION OF THE AMERICA? 
BANKERS’ ASSOCIATION. 


The secretary of the American Bankers’ Association makes the following announ: 
ment: r 

The interest manifested in the Thirty-sixth Annual Convention of the Ameri: 
Bankers’ Association, which will be held in the city of Los Angeles the week of Oct 
ber 3, 1910, has been phenomenal. Even six months ago arrangements for spe: 
trains were consummated by different state bankers’ associations, which are schc 
uled to start from New York, Philadelphia, Chicago,Cincinnati, New Orleans and St. L. 
is. Reports indicate that they will carry a larger number of people than ever befor 
have been carried in a body to these national conventions. 

The local committee of bankers at Los Angeles has been working on plans fo 
the entertainment and other convention features for several months. The program 
outlined by the local committee was submitted to the executive officers of the Amer 
can Bankers’ Association at a meeting recently held in New York. Those present at 
this meeting were president L. E. Pierson of New York, vice-president F. O. Watts 
of Nashville, chairman Wm. Livingstone of Detroit and the secretary. 

The program as outlined and adopted is as follows: 

BUSINESS SESSIONS. 

Monday, October 3—Committee and Council meetings. 

Tuesday, October 4—First day's sessions of convention proper. 

Wednesday, October 5—Trust Company Section meeting and meeting Organiza- 
tion of Secretaries. 

Thursday,October 6—Savings Bank Section and Clearing House Section meetings. 

Friday, October 7—Second day's sessions of conventions proper. 

Friday evening, October 7—First meeting of the new Council for organization. 

The four sessions of the convention proper will be held in the Auditorium Thea 
tre; the morning sessions commencing at ten o' clock sharp, adjourning at one o'clock 
for luncheon; the afternoon sessions commencing at two o'clock. 

The Auditorium, which is called ‘*The Theatre Beautiful,” is within three blocks 
of most of the hotels, and is especially adapted for convention purposes. 

ENTERTAINMENT. 

Monday evening, October 3—Annual Council dinner, tendered by the bankers 
of Los Angeles, at the Hotel Alexandria. Entertainment for the ladies of the mem- 
bers of the Council. 

Tuesday evening, October 4—Grand reception and ball at the Shrine Auditorium. 
(This building is one of the finest of the kind in the United States, and can ac- 
commodate any number of people in a most comfortable manner.) 

Wednesday, October 5—Trip to Catalina Islands, where a barbecue will be given. 
Automobile ride to Pasadena. 

Wednesday evening, October 5—Theatre. 

Thursday, October 6--Trip to Catalina Islands where a barbecue will be given. 
Automobile ride to Pasadena. 

Thursday evening, October 6--Theatre. 

The arrangements for Wednesday and Thursday are identical and are so made 


that the large number of people can be better provided for, and that the entertain- 
ment will not interfere with the Section meetings. 


Though the reputation of the people on the coast as entertainers is well known, 
with the facilities in the beautiful and progressive Los Angeles for handling conven- 


tions, the bankers of that city will not only uphold, but excel, all previous records in 


this direction. 





THE AMERICAN EXCHANGE NATIONAL BANK. 


LEWIS L. CLARKE. 


President of the American Exchange National Bank, New York City. 


T promotion of Lewis Latham Clarke from the vice-presidency to’ the presidency 


of the American Exchange National Bank, to succeed his father, the late Dumont 
Clarke, reflects credit upon the judgment of the board of directors of that insti- 
tution. Although Mr. Clarke is still a young man, having been born in 1871, he has 


LEWIS L. CLARKE. 


had twenty years of training and practical experience in a banking school which has 
few, if any, superiors in this country. Beginning at the bottom rung of the ladder 
in the American Exchange, under the system established by the former president, 
George S. Coe, and carried on and developed by the elder Clarke, he has finally 
reached the highest place in the institution, with the responsibility for the perpet- 
uation of its deserved repute for soundness and conservatism. 

The active public life of President Coe made his service in New York’s finan- 


cial life a part of our history: Dumont Clarke, through his close association with 





744 THE BANKING LAW JOURNAL. 


Mr. Coe, for over thirty years, became equally as prominent, and so estee: 
that his name connected with any corporation or organization that was fortw 
enough to obtain his services, gave it high prestige. His keen perceptive pow 
his quickness of decision and painstaking methods, rendered his counsel and ad 
valuable; these, with his genial, democratic manner and cquable temperament, m 
him an ideal bank officer and associate. Brought up in this atmosphere and 
heriting those traits of his father, the younger Clarke was wisely judged to be th: 
logical successor. 


The American Exchange Bank was organized in 1838, being the twenty-ti: 


of the New York banks, now the thirteenth in point of age. Its capital was 


fixed at $5,000,000, at which it has remained; this was then the largest, and 
many years thereafter the second largest, capitalization of any bank in the count) 
When the national banking system was inaugurated in 1864, the Federal Govern- 
ment appreciated the importance of having the largest state banks enter the system 
in order to offer them an inducement to do so, Congress, at the instance of Sex 
retary Chase, included in the National Bank Act of 1864 a provision exempting all 


existing state banks with a paid-up capital of $5,000,000 and a surplus fund equal 


to 20 per cent. of the capital, from the requirements of the clause fixing a doubl 
liability upon shareholders of national banks. The American Exchange was one o! 


the two such banks in the country, and on June 30, 1865, became a national in 
stitution; hence its shareholders are not burdened with the double tiability. 

The career of the bank has been of a character to contribute largely to estab 
lish confidence in our individual bank system: it has always stood as one of the 
soundest and strongest of our financial corporations, conducted with unvarying con 
servatism and that peculiar dignity which should obtain in such an institution. Yet 
the unfailing courtesy and liberality of the management to its clients assured it a 
sound and steady growth in power and influence. Those who know it best regard 
it as typical of the best we have to show in the banking field. 

It goes without saying that in the circumstances President Clarke will maintain 
the principles to which his predecessors so closely held and which have made the 
bank a great one; but he clearly purposes adapting his policy to the change in con- 
ditions that require a wider application of those principles. One of the features in 
that policy, in which President Clarke has the unanimous support of the board of 
directors of the bank, composed of leading business men of the metropolis, is the 
payment of interest on deposits of other banks. 

This was determined upon after mature deliberation, with a view to enlarge the 
field of usefulness of the bank as well asits business interests; the time had come when 
it was felt that, by refraining from following the almost universal rule of city banks 
in this particular, its growth and ability to render service to its clients were lim- 
ited needlessly. The change has already borne fruit. The aggregate resources of 
the bank as shown September 1, 1909, were slightly in excess of $55,000,000; on 
June 30, 19L0, the anount was $61,206,000. — Its deposit line is nearing $47,000,000 ; 
it has a surplus fund of $3,000,000 and undivided profits of nearly $1,200,000. 

Like his father, President Clarke makes the bank his chief concern in life, 
devoting his energies and capacities to the welfare of its customers and shareholders, 
in a degree surpassed by none of his colleagues. His chief outside connections con- 
tribute to this; he is a director in a number of sound corporations, among them 
the United States Mortgage and Trust Co., the Knickerbocker Trust Co., Home 
Insurance Co., United States Safe Deposit Co., American Locomotive Co., Swift «& 
Co., Manhattan Beach Realty Co., and S. Pearson & Son, Ine. 

He is a member of several of the choicest clubs of New York, among them 
the Metropolitan, Union League and Lotus. He is also a member of the Chamber 
of Commerce and the New England Society and of the nominating committee of 
the New York Clearing House Association. Part of his leisure is devoted to the 
pursuit of the golf ball. 





THE MECHANICS AND METALS NATIONAL BANK. 


WALTER F. ALBERTSEN. 
Vice-President of the Mechanics & Metals National Bank, New York City. 
A MONG the many changes which have recently been chronicled in New York 
. banking circles, none seems to have met with more approval than that of the 
promotion of Walter F. Albertsen to the vice-presidency of the Mechanics and 
Metals National Bank. While Mr. Albertsen is yet a young man his career has been 


WALTER F. ALBERTSEN. 


an exceptionally creditable one. After graduating from the law department of 
Georgetown University, Washington, D. C., he was appointed a national bank ex- 
aminer by Chas. G. Dawes, then Comptroller of the Currency. His district comprised 
the city of Washington and state of Virginia. In addition to these duties he also acted, 
in several cases, as special examiner for the treasury department besides being receiver 
for a number of insolvent banks. He acquitted himself so creditably that in 1906 
he was promoted to the New York City district—considered, by far, the most im- 
portant and responsible in the gift of the Comptroller. Holding that position for one 
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year, he resigned to accept the cashiership of the National Copper Bank, then organi 
ing, which office he filled with great credit to himself and to the entire satisfaction of 
the bank. When the Mechanics National and National Copper Bank were mergi| 
Mr. Albertsen was elected cashier of the new institution. It goes without saying that 
his genial way of meeting those having business with the bank has won him hosts 
of friends and demonstrated that he is a born banker. 

Joseph 8. House, formerly assistant cashier, succeeded Mr. Albertsen as cashier. 
Mr. House was formerly assistant cashier of the National Copper Bank before the cou- 
solidation. 

a 


CALIFORNIA'S STATE BANKS. 


A tabulated statement compiled by the State Banking Department, showing the 
condition of the California state banks on June 30, last, discloses many features of in- 
terest. The abstract gives detailed reports of 181 commercial banks, 123 savings 
banks, 4 trust companies and 147 departmental banks. - According to these reports 


some of the principal items, compared with the figures one year ago, are as follows: 
June 30, 1909. June 30, 19/0. 
in 2s ess ft > eee " 8351,331,000 
aL ae ae 460,792,000 474,186,000 
Cash and exchange, . . . 95,819,000 78,726,000 
Capital, surplus and profits, . 105,056,000 90,094,000 

It will be noticed that loans and deposits have increased in about the same amount 
while cash and exchange have diminished about fifteen millions—being nearly the same 
as the shrinkage in capital. So that, technically speaking, the banks as a whole 
are in a somewhat less strong position than ayearago. A further scrutiny of the state- 
ments shows an increase in real estate loans of $34,000,000 and a decrease in loans 
on other security of $19,000,000. So far as the savings banks are concerned this in- 
vestment is entirely legitimate; but the commercial banks may very properly resist any 
pressure brought upon them to aid in developing real estate projects. 

Turning to localities it will be seen that San Francisco, with its 42 banks and 
trust companies, has a total banking capital of 316,843,462; surplus and profits of 
$13,576,692: individual deposits $196,475.366; bank deposits of about $7,000,000. 
Loans on real estate are $102,596,865 and loans on other security about $92,000,000. 

Los Angeles with 32 banks and trust companies has banking capital of $7,732,- 
493; surplus and profits of $3,638,938; individual deposits of 870,116,632 and bank 
deposits of $430,000. Real estate loans total $42,546,017; other loans $25,312,936. 

San Diego with 7 commercial and savings banks has banking capital of $910,000; 
surplus and profits $388,012; individual deposits $5,931,429 and bank deposits 
$36,000. Real estate loans aggregate $3,572,810 and other loans $2,537,497. 

Oakland, with 19 banks and trust companies, has banking capital of $3,092,961; 
surplus and undivided profits $1,720,035; individual deposits of 334,160,235 and 
bank deposits $631,053. 

Sacramento has five banks and trust companies reporting capital of $1,503,775 ; 
surplus and undivided profits $512,339 and total deposits of $10,951,010. 

Stockton has six banks with a capital of $2,074,219; surplus and undivided 
profits $712,132; individual deposits $10,515,997 and due to banks $181,016. 

During the incumbency of the superintendent twelve banks were closed. Eight of 
these were controlled and managed by Japanese. Three of these resumed business, 
after making good their impaired capital. 
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BANK AND INVESTMENT ITEMS. 


One of the most progressive banks in this 
country tc-day is the Hanover National Bank, 
of New York. According to its June 30 state- 
ment it has capital of $3,0c0,000, surplus $11,- 
500,000,undivided profits of $207,000,with indi- 
vidual deposits of $47,000,000 and bank depusits 
$54,000,000, and U. S. deposits of $1,546,000. 
Loans and discounts are $51,500,000, cash and 
exchanges $47,000,000, and total resources 
$119,574,062. The statement is a credit to the 
excellent management of the official staff. 

Following the retirement of Charles H. Sabin 
from the vice-presidency of the Mechanics & 
Metals National Bank, of New York, the fol- 
lowing changes in the official staff have been 
made: Walter F. Albertsen was promoted to 
vice-president; Joseph S, House, formerly as- 
istant, was made cashier, and Charles E. Miller 
of the credit department becomes an assistant 
The bank has, according to the last 
statement made to the Comptroller of the Cur- 
rency, $6,000,000 capital and $7,833.788 surplus 
and profits. Deposits are over $59,000,cco be- 
sides more than $15,000,000 in certified checks. 
Loans and discounts are nearly $43,000,000 
with cash and exchanges $31,000,c00 and total 
resources of $91,707,786. Mr. Sabin remains 
a member of the board of directors and also of 
the executive committee. 


cashier. 


The following changes in the official staff 
of the American Exchange National Bank, of 
New York, have recently been made: W. H. 
Bennett, cashier, has alsobeen madea vice-pres- 
ident,and Arthur P. Lee, Elbert A. Bennett and 
Geo. C. Haigh appointed assistant cashiers, and 
Hugh S. McClure, auditor. 


The Coal & Iron National Bank, of New York 
City, in its June 30th statement, makes an ex- 
ceptionally good showing. Surplus and profits 
are increased to $373,171, deposits to 36,870,- 
671 and total resources to $8,673,720. A reg- 
ular quarterly dividend of 14 per cent. was de- 
clared and reports to the Comptroller of the 
Currency shew that the bank earned 2'4 times 


that amount. W. J. Harahan, assistant to presi- 
dent of the Erie Railroad Company, has been 
elected director in place of Geo. Sheffield, re- 
signed, thus further extending the close connec- 
tions of this bank with prominent railroad inter- 
ests of the country. Many large manufactur- 
ing concerns dealing with railroad and other 
corporate interests are doing business with this 
bank and find the facilities in the highest de- 
gree satisfactory. 

The quarterly report of the Nassau Bank, of 
New York City, shows loans and discounts of 
$6,946,790.05, and total resources of $10,268,- 
976.63. Cash in hand totals $1,710,896.30 and 
there is due from banks and bankers $817,889.- 
88. The deposits as of June 30 were $9,209,- 
906.13. The bank has capital of $500,000 and 
$521,843 surplus and profits. 

It is reported that Pierre S. Dupont, of Wil- 
mington, De!., has been elected a director of 
the Phenix National Bank, New York. 


The National Park Bank of New York City, 
has increased it capital to $5,000,000 and sur- 
plus and undivided profits to $12, 300,000. 


The Seaboard National Bank, of New York 
City, reports surplus and profits (earned) of 
$1,913,437. The deposits also show a hand- 
some increase. ‘ 


In its latest statement to the Comptroller of 
the Currency, the Marine National Bank of Buf- 
falo, N.Y., makes a good showing. Surplus and 
profits are $1,2:!6,751, while deposits are $22,- 
079,971. Loans and discounts $15,099,590; 
bonds and other securities $5,836,925 and cash 
on hand and due from banks is $5,560,206. 


The June 30th statement of the United States 
Mortgage & Trust Co. of New York City shows 


a remarkabiy prosperous business. Deposits 
have increased over $6,000,000 and now amount 
to over $50,000,000. The capital is $2,000,c00; 
surplus and profits $4,366,500; mortgage trust 
bonds $8,198,200; cash on hand $4,976,586, 
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cash in bank $9,451,217; and total resources 
$65,007,409. The amount of corporate mort- 
gages for which the company is trustee aggre- 
gates $738,978,000. Dividends at the rate of 
24 per cent.per annum are paid to the stockhold- 
ers and the latest quotations for the stock are 
475 bid, 485 asked. 


The National City Bank of Chicago in its 
statement of June 30, reports as follows: Cap- 
ital $1,500,000; surplus and profits $353,752; 
deposits $23,106,648; loans and discounts $14,- 
160,531; cash and due from banks $9,098,377; 
and total resources $25,785,698. 


The Continental & Commercial National 
Bank of Chicago began business August |. 
The capital of the new institution is $20,000,000, 
surplus $13,000,000 and deposits $168,000,000, 
The trust department has capital of $3,000,000 
and deposits of $15,000,000, 

The Fort Dearborn National Bank of Chi- 
cago has increased its capitalto $1,500,000. De- 
posits also show a steady increase and on June 
30 amounted to $15,116,591. 


The Standard Trust & Savings Bank is the 
title of the new institution being organized in 
Chicago by Charles S. Castle, formerly connect- 
ed with the Continental National Bank. The 
bank will have $1,000,000 capital and $250,cco 
surplus. 

The Fourth Street National Bank, Philadel- 
phia, in its recent statement to the Comptroller, 
reports surplus and profits increased to $6, 309,- 
083 and deposits $46,646,720. Loans and dis- 
counts aggregate $37,095.374; due from banks 
$7,042,582; cash on hand and exchanges for 
clearing house $14,768,945, and total resources 


$58,906,903. 


The Mellon National Bank of Pittsburg, Pa., 
‘shows by its June 30 report to the Comptroller 
of the Currency , capital $4,000,000, surplus and 
profits $3,157,830 and total deposits of $36,- 


577.587. Loans and discounts are nearly $26,- 
000,000, bonds and other securities $9,746,451, 
cash and due from banks$11,290,211, and total 
resources $46,845,427. 
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The Security National Bank, of Minneapolis, 
Minn., shows, by its June 30 statement to the 
Comptroller of the Currency, capital $1,cco,coo, 
surplus and profits increased to $1,615,188 and 
deposits about $18,000,0co. Loans and dis- 
counts are $12,616,553; bonds, stocks, etc., 
$836,837; cash and due from banks $6,916,757 
and total resources $20,372,164. 


The First National Bank of Denver, Col., now 
has surplus and profits of $1,016,066 and de- 
posits of about $21,000,000, Loans and dis- 
counts aggregate $8,403,911, stocks and bonds 
$4,647,250, cash and due from banks $10,288,- 
059 and total resources $23,558,405. 


The deposits of the Columbia National Bank 
of Pittsburg, Pa.,have increased $1,467,000 since 
the March call of the Comptroller of the Cur- 
rency and nowstand at nearly $7,500,000. The 
surplus and profits also show a fine increase. 
The officers are J. G. Jennings, president; John 
A. Bell and R.J. Davidson, vice presidents; W. 
C. Lowrie, cashier and T. M. Jones, assistant 
cashier. 


The Central National Bank, Cleveland, O., 
on June 30 reports capital $1,000,000; surplus 
and profits $731,051 and deposits $7,309,639. 
Under resources, loans and discounts are $7,- 
169,050; bonds and other securities $1,015,944; 
cash on hand and due from banks $2,126,027. 


According to a press dispatch, the American 
National and Fletcher National Bank of Indian- 
apolis,Ind., are arranging to consolidate under 
the title of the Fletcher-American National 
Bank with a capital of $2,000,000 and surplus 
of $1,000,000. A meeting of the stockholders 
has been called for Aug. 31, at which time the 
merging will probably becompleted. Itis stat- 
ed that John Perrin, president of the American 
National, will be chairman of the board and 
Stoughton A.Fletcher, president of the new in- 
stitution. 

E. H. R. Green, president of the Texas Mid- 
land Railroad Co., has been elected a director 
of the Seaboard National Bank, of New York. 


Another bank is beingorganized in the Bronx 
Borough, New York City. The title is not vet 
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announced, but it will be a state institution With 
$100,000 capital and $50,000 surplus. Among 
those who have applied to the Superintendent 
of Banking for a charter are John Tatlock, form- 
er president of the Washington Life Insurance 
Company; Warren L. Green, president of the 
American Bank Note Co.; Frank D. Pitkin, 
formerly with the Merchants’ National Bank; 
and Zoheth S. Freeman, vice-president of the 
Liberty National Bank. It will be located at 
Southern Boulevard and Westchester Avenue. 

According to the North Carolina State Cor- 
poration Commission, 335 state, savings and 
private banks report $8,591,505 capital, $1.879,- 
625 surplus and $1,900,515 undivided profits. 
Deposits are $39,316,099, and total resources 
$57,851,130. The banking interests of the state 
are reported to be in a very prosperous condi- 
tion. 


In future, trust companies organized under 
the banking laws of New York state cannot 
open branch offices in foreign cities without get- 
ting permission from the State Banking Depait- 
ment, according to an opinion rendered by the 


Attorney General to Superintendent of Banks 
Cheney. The opinion will affect several large 
trust companies in New York desiring to change 
their methods in foreign business. 

At first meeting of the National Association 
of Advertising Managers recently held in Detroit 
E. St. Elmo Lewis, advertising manager of the 
Burroughs Adding Machine Company was 
elected its first president. Mr. Lewis is well 
known as one of the most successful high-class 
advertising managers in this country and has 
long been one of the pioneers in the work of 
placing advertising on a scientific basis. The 
association will, doubtless, accomplish great 
results for its members and advertisers as well, 
and is to be congratulated in securing a man 
like Mr. Lewis for its active leader. 


An *‘ Index of Corporate Stock Values’ is the 
title of a new and useful quick reference di- 
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gest of listed stocks published by A. Keshishian, 
99 John St., New York: It purports to give 
the range in price of stocks from the panic of 
1907 to date, showing ata glance highest, low- 
estand last. [t shows the amount of stock out- 
Standing, the nominal dividend rate, the rate 
of earning power and dividend yield on last 
market price and many other things of value to 
those interested in stock fluctuations. It is is- 
sued weekly. 

The May-June issue of the special desk edit- 
ion of the American Bank Reporter is at hand. 
It contains analphabetical list of all banks,bank- 
ers andtrust companies in the United States 
and Canada, giving capital, surplus and undi- 
vided profits, deposits, loans, correspondents, 
etc., in fact all that the busy banker wants to 
know. Itis handsomely bound in red leather 
and will fitin a pigeon hole of the desk. Pub- 
lished by Steurer Publishing Co., 5 Beekman 
St.. New York. 

NEW BANKS. 

The Farmers State Bank of Platte Center, 
Neb., opened for business July 18. D. W. Kil- 
leen,of the First National Bank of Schuyler is 
president, John Mark, vice-president, Jas. F. 
Dowd, cashier and M. F. Newbarer, assistant 
cashier. It has an authorized capital of $50,- 
000, with $20,000 paid up. 

The Bank of Statesville, at Statesville, 
Tenn., opened for business August 1. Officers 
are: W.A. Barger,president, B. E. Donnell and 
W. F. Young, vice-presidents and Claude 
Wood, cashier. 

The Citizens’ Bank of New Glarus, Wis., 
has recently started in business. The officers 
are O. G. Stamn, president; D. Zimmermann, 
vice-president, and J.J. Figi, cashier. Ithasa 
paid-up capital of $40,000, and its report to the 
Commissioner of Banking after the first ten 
days’ business shows deposits of about $4,000; 
loans and discounts $7,575; due from banks 
and reserve agents $32,000; cash and exchange 
$983, and total resources $43,813. 
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The following table shows the loans and deposits of the associated banks. reported to the New 
York Clearing House for the weeks ending July 24, 1909, and July 23, 1910, resp ectively, 
together with a computation of the proportionate increase or decrease of deposits for the year: 


Loans and | 

Discounts | 

Average, 
1909. 


| Loans and 
Discounts, 
Average, 
1910. 


Deposits, 
tAverage, 
1909. 


Deposits, {Per Cent. of 
* Average, Inc. 
1gI0. 


BANKS. 





Bank of N. Y. N. B. A.... $ 19.408.000}] $ 20,477,000 $ 17,237,000 


Bank of the Manhattan Co 
Merchants’ National 
Mechanics & Metals Nat.t{ 
Bank of America 

Phenix National 

National City 

Chemical National 


Merchants’ Exch. National 


Gallatin National 


Nat. Butchers & Drovers.| 


Greenwich. . 
American Exchange Nat. 
Nat Bank of Commerce. . 


Mercantile National 


Hanover National 
Citizen’s Central National 


Market & Fulton Nat.....! 
Metropolitan Bank.......| 


Corn Exchange 


Importers & Traders’ Nat | 


National Park 


East River National 
Fourth National 

Second National 

First National 

Irving National siecienind 


N.Y. ‘County National.. 
German-American 
Chase National 


Fifth Avenue 
German Exchange 


Lincoln National 
Garfield National 

Fifth National 

Bank of the Metropolis... 
West Side Bank 
Seaboard National] 
Liberty National 

N. Y. Produce Exchange 


State Bank 


Fourteenth Street Bank... | 
Coal & Iron Nat'l Bank. .| 


Totals 


$ 21,607 000! 
38.350,000} 
22,752.000| 
30.762.600) 
39.354. 400) 

7,086,000} 
190.5§90,200) 
29,822, 300} 
7,147,300) 
9.239,300 
2.321,500 
7.427.300) 
30,674,800) 
182,058,000 
1 5,462,000} 
4,044,300) 
7,493,400) 
1,993,600 
79 414,300) 
25,682,300} 
5.644,700| 
8,201,500} 
11,047,200) 
45,104,000) 
27,242,000) 
91,735,000 
1,412,900} 
26,242,000 
12,057,000 
14,276,300) 
20,67 5,200} 
3.3 36.000) 
8,125.300! 
3.896.500) 
81,199,000 
12,616,100 
3,603,800 
4,377,900 
15,570,500 
7-579,200 
3,172,600 
11,304,800 
4,390,000) 
19,901,000} 
17,602.700} 
7.768,600} 
12,448,000) 


34,850,000 
18,962,000 
50.41 1,400) 
23,815,600 
7,435,000 
160,122,200 
28.282, 300] 
6,631,300) 
8.25 3,200) 
2,501,800) 
7,284,800) 
31,127,200| 
1 32,64 3, 300) 
14,519,800] 
3.849,700| 
,228,.400) 
1,791,900) 
59,957,400) 
21,904,600) 
7,143,100) 
8,610,700 
11,300,800) 
39,279,000 
25,477,000} 
78,863,000) 
1,451,800 
24,188,000) 
12,689,000 
95,521,800) 
21,597,200} 
3,553,000} 





46,405,000 
24,991,000 
32,919,000 
32,894,700 
6,183,000 
77>? 594. 000 
28,856,000 
7,683,700 
7.180,000 
2.198,700 
8.455.300 
23.561,700 
171,142,200 
12,499,600 
3:741,300 
8,127,500 
2,439,400 
83.194, 100 
26,850,400 
6,216,500 
8,576,900 
11,019,900 
52,979,000 
25,251,000 
104,891,000 
1,611,400 
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+ United States ee included, $1,727,200. 


* United States Deposits included, $1,658,900. 


t Consolidation of Mechanics’ National and National Copper Banks. 
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